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In keeping with the fitness focus of this month's Parks & Recreation, this edition of the "NRPA Law 
Review" describes two appropriate decisions involving health spa injuries. The decisions described 
herein are taken from the case files used to produce the Recreation and Parks Law Reporter (RPLR).  
 
IF IT'S PHYSICAL, IT'S THERAPY? 
 
In the case of Leidy v. Deseret Enterprises, Inc., Pa. Super., 381 A.2d 164 (1977), plaintiff Leidy 
brought suit after being injured at defendant's Body Shop Health Spa. Leidy also sued an employee of 
the spa, Kathy Robinson alleging that Robinson "acted outside the scope of her employment in her 
treatment of Leidy." Specifically, Leidy alleged that she "had been referred to the spa by her doctor as 
part of postoperative treatment following surgery on the lumbar area of her spine, but that treatment she 
was in fact given was directly contrary to her doctor's instructions to the spa, and resulted in various 
injuries." 
 
Defendants Deseret and Robinson denied any liability based upon the following release clause in the 
membership agreement between Leidy and the spa:  
 

Member acknowledges that Body Shop Health Spa has neither made claims as to 
medical results nor suggested medical treatment to Member. It is expressly agreed that 
all exercises and use of all facilities shall be undertaken by Member at Member's sole 
risk and Body Shop Health Spa shall not be liable for any . . . injuries . . . or causes of 
action whatsoever, to person or property, arising out of or connected with the use of 
any of the services or facilities of Body Shop Health Spa . . . including those arising 
from acts of active or passive negligence on the part of Body Shop Health Spa, its 
servants, agents or employees and Member does hereby expressly forever release and 
discharge Body Shop Health Spa from all such claims . . . or causes of action.  

 
Based upon this release, the trial court granted the spa's motion for a judgment on the pleadings. Leidy 
appealed. (Pleadings are the formal written allegations of the parties filed with the court affirming or 
denying the matters in dispute.)     On appeal, Leidy contended that "the clause purporting to release the 
spa from liability for injuries resulting from its negligence is unconscionable." According to the appeals 
court, such contracts are not favored, but nevertheless may be valid under the following circumstances:  
 

(a) [the contract] does not contravene any policy of the law, that is, if it is not a matter 
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of interest to the public or State; (b) the contract is between persons relating entirely to 
their own private affairs; and (c) each party is a free bargaining agent and the clause is ⋅ 
not in effect a mere contract of adhesion, whereby one party simply adheres to a 
document which he is powerless to alter, having no alternative other than to reject the 
transaction entirely-  

 
As noted by the appeals court: "Courts have been particularly sensitive to the public interest in 
considering contracts that involve health and safety." 
 
As characterized by the appeals court, this particular contract "clearly concerned health and safety."  
 

The allegation is that a business purporting to provide for the physical health of its 
members acted directly contrary to a doctor's orders specifying necessary 
post-operative treatment, and that serious injury resulted. The public has an interest in 
assuring that those claiming to be qualified to follow a doctor's orders are in fact so 
qualified, and accept responsibility for their actions.  

 
According to the appeals court, this public interest was expressed in the Pennsylvania Physical Therapy 
Practice Act (62 P.S. § 1301 et seq.). This law required examination and licensing of physical 
therapists. In addition, this law provided in pertinent part: "Any person licensed under this act as a 
physical therapist shall not treat human ailments by physical therapy otherwise except by the referral of a 
person licensed in this State as a physician." 
 
In the opinion of the appeals court, this law reflected "the legislature's recognition that a physical 
therapist is in a sense part of the medical profession; the therapist's expertise lies in the same realm as 
the doctor's, and the therapist's errors may do as much harm as the doctor's." As described by the 
appeals court, the physical therapy law imposed upon those engaged in such therapy a duty "to avoid 
acts dangerous to the lives or health of others." Consequently, a physical therapist could be liable for 
negligence when (as alleged in this case) performing therapy in direct contradiction to a doctor's orders. 
 
On the other hand, the appeals court noted that this law was "not intended to limit the activities of 
persons legitimately engaged in the non-therapeutic administration of baths, massage, and normal 
exercise." In the opinion of the appeals court, it could not be determined from the pleadings before the 
trial court whether or not the spa's activities fell within this non-therapeutic category. According to the 
appeals court, "a motion for judgment on the pleadings can only be granted where the moving party's 
right to prevail [in this case the Spa] is so certain that it is clear that a trial would be fruitless."  
 

Consequently, the trial court's judgment on the pleadings for the spa was not 
appropriate. Similarly, the pleadings did not resolve with certainty Leidy's contention 
that the contract in question was unconscionable.  
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Here Mrs. Leidy was told by her doctor that the spa would provide the necessary 
post-operative treatment; it is not surprising that she agreed and signed the spa's printed 
form, in which the exculpatory clause appears in fine print. It is at least questionable 
whether Mrs. Leidy was aware of the clause, and whether she had "any alternative 
other than to reject the transaction entirely." 

 
Within this context, "unconscionability" referred to the third requirement cited above for a valid release, 
i.e. "each party is a free bargaining agent and the clause is not in effect a mere contract of adhesion, 
whereby one party simply adheres to a document which he is powerless to alter, having no alternative 
other than to reject the transaction entirely." Given such uncertainty regarding the nature of the contract, 
the appeals court found that Leidy should have had an opportunity to fully address this issue at trial. 
 
In the opinion of the trial court, Leidy had not presented any facts "suggesting that the operation of a 
health spa involves a matter of public policy." On the contrary, the trial court found the "agreement 
relates only to matters of interest to the parties to the agreement." Based on the pleadings in this case, 
the appeals court found the trial court's conclusions to be "premature."  
 
On the pleadings themselves, Leidy has alleged that the exculpatory clause was unconscionable. This 
was sufficient to suggest that the operation of the Spa involves matters of public policy . . . [The Spa] 
pleaded that the contract contained an exculpatory clause, which if valid, would be a complete defense 
to the suit. Leidy's reply specifically denied the validity of the clause, asserting that it was 
unconscionable. This denial should be precluded summary judgment on the pleadings.  
The appeals court, therefore, remanded the case to the trial court for further proceedings to resolve the 
above cited issues.  
 
LET ME HEAR YOUR BODY TALK 
 
In the case of Schlobohm v. Spa Petite, Inc., Minn. 326 N.W.2d 920 (1982), plaintiff Schlobohm 
entered into a membership agreement with defendant Spa Petite which contained the following 
exculpatory clause regarding accidents:  
 

It is further agreed that all exercises and treatments and use of all facilities shall be 
undertaken by member at member's sole risk and that Spa Petite shall not be liable for 
any claims... injuries... or causes of action . . . and member does hereby release and 
discharge the said Spa Petite from all claims . . . [for] all acts of active or passive 
negligence on the part of such... club, its servants, agents, or employees.  

 
Schlobohm admitted that she had an opportunity and had "somewhat" read the context of the 
membership contract before signing it. 
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Spa Petite provided members with "a program of weight reduction and general physical fitness through 
exercise." According to Spa Petite, employee-instructors had classroom and on-the-job training to 
design individual exercise programs for each member. When Schlobohm's program was designed she 
advised the instructor that "approximately six years before she had experienced some mild muscle 
spasm in her back for which she had received four chiropractic treatments." This fact was noted by the 
instructor on Schlobohm's program card and taken into account when designing her individual exercise 
program. 
 
Exercise facilities in the spa included "a leg extension apparatus." This piece of exercise equipment 
required "the user to sit on the edge of a bench, to place the ankles under a padded bar to which the 
weights have been attached by a pulley, and then lift the legs straight up until they are parallel with the 
floor." In consultation with a Spa instructor, Schlobohm's individual program was adjusted to include 
exercises on the leg extension machine. The circumstances which prompted Schlobohm's suit against 
Spa Petite were as follows:  
 

On June 7, 1976, while she was using the leg extension machine, an unidentified woman 
approached her [Schlobohm] and queried her about her program progress. This woman 
examined her program card, after which she recommended a change in the amount of 
weight being lifted from 20 to 40 pounds. Schlobohm questioned the change because 
she had previously experienced muscle spasms a fact noted on the top of her card. 
After the additional weight had been added, Schlobohm raised her legs and felt a "snap" 
in her back. She felt immediate pain, and shortly thereafter went to her home. The pain 
and subsequent discomfort remained even though she sought, on numerous occasions, 
chiropractic, orthopedic and neurological treatment ultimately resulting in surgery in 
1980. Even after surgery Schlobohm claims to still experience problems in terms of pain 
and physical restrictions on activity.  

 
Schlobohm argued that Spa Petite was negligent. Spa Petite moved for summary judgment "on the sole 
ground that the exculpatory clause in the membership contract relieved it from liability." The trial court, 
however, denied Spa Petite's motion holding "the contract to be a contract of adhesion and the 
exculpatory clause to be void as against public policy." This issue was then certified to the Supreme 
Court of Minnesota. 
 
On appeal, the issue was "whether an exculpatory clause in a health spa or gymnasium contract is invalid 
as contrary to public policy." Although this particular issue had never been considered by the Minnesota 
supreme court, the following general principles had been applied in determining the validity of 
exculpatory clauses in other types of contracts: 
 

[W]e have held that parties to a contract may, without violation of public policy, protect 
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themselves against liability resulting from their own negligence. In so doing, we have 
noted that the public interest in freedom of contract is preserved by recognizing such 
clauses as valid. Even though we have recognized the validity or exculpatory clauses in 
certain circumstances, they are not favored in the law. A clause exonerating a party 
from liability will be strictly construed against the benefited party. If the clause is either 
ambiguous in scope or purports to release the benefited party from liability for 
intentional, willful, or wanton acts, it will not be enforced.  

 
In the opinion of the state supreme court, "the exculpatory clause in Spa Petite's contract demonstrates 
an absence of ambiguity.  
 

The clause specifically purports to exonerate Spa Petite from liability for acts of 
negligence and negligence only. In this case, the claims of Schlobohm are based on 
negligence, and they make no claim that Spa Petite or its employees acted willfully, 
intentionally or wantonly. Where there is no ambiguity in the written terms of the 
contract, construction by a court is inappropriate.  
 

Having found the contract to be "unambiguous and limited to a release of liability arising out of 
negligence only," the state supreme court then considered whether enforcement of the contract would 
violate public policy. According to the state supreme court, an examination of case law demonstrated 
the following "two-prong test used by courts in analyzing the policy considerations":  
 

Before enforcing an exculpatory clause, both prongs of the test are examined, to-wit: 
(1) whether there was a disparity in bargaining power between the parties (in terms of a 
compulsion to sign a contract containing an unacceptable provision and the lack of 
ability to negotiate elimination of the unacceptable provision), and (2) the types of 
services being offered or provided (taking into consideration whether it is a public or 
essential service).  

 
Under the facts of this case, the state supreme court found "no disparity of bargaining power," and 
therefore concluded "the contract was not one of adhesion."  
 

Schlobohm voluntarily applied for membership in Spa Petite and acceded to the terms 
of the membership. There was no showing that Spa Petite's services were necessary or 
that the services could not be obtained elsewhere. She had the option of becoming a 
member in Spa Petite subject to the regulations and policies set forth in the membership 
contract or not to do so, as she chose. It should have been obvious to anyone of 
Schlobohm's age, education and experience that an exercise program in a gymnasium 
bears with it a certain risk of injury, and that by the exculpatory clause Spa Petite 
indicated clearly that it was unwilling to shoulder that risk for the relatively nominal 
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membership fee it charged its members.  
 

Nothing in the record indicates that Schlobohm had been directed to participate in Spa 
Petite's program by any health advisor, nor that similar facilities offering similar programs 
were unavailable. Even if there were a scarcity of facilities for gymnastic reducing 
activities in the area, that fact alone would not create such a disparity of bargaining 
power.  

 
'"In examining whether the type of service being offered is a public or essential service," the state 
supreme court found "courts consider whether it is the type generally suitable for public regulation." In 
Minnesota, there was no statute at the time regulating health clubs, gymnasiums or spas. The state 
supreme court, therefore, concluded: "The business of Spa Petite is not the type generally thought 
suitable for public regulation." In support of this conclusion, the state supreme court noted "courts from 
other jurisdictions generally have held contracts relating to recreational activities do not fall within any of 
the categories where the public interest is involved." 
 
In determining whether enforcement of an exculpatory clause would be against public policy, the state 
supreme court also considered "whether the party seeking exoneration offered services of great 
importance to the public, which were a practical necessity for some members of the public." According 
to the state supreme court, "courts have found generally the furnishing of gymnasium or health spa 
services is not an activity of great importance or of a practical necessity." As a result, the state supreme 
court concluded that "the exculpatory clause in the contract before us was not against the public 
interest." The state supreme court distinguished the facts of this case from those in the Leidy decision 
described above.  
 
There, the injured patient was referred to the spa by a doctor for a specific course of treatment which 
was ignored. Thus, an element of compulsion or necessity existed unlike the case at bar. Moreover, 
Pennsylvania had a statute requiring licensing of physical therapists working in spas which, in effect, 
recognized that the physical therapist was a part of the medical profession. Under those circumstances, 
neither of which is present here, it is understandable that the clause would be analyzed and found to be 
invalid. 
 
The state supreme court, therefore, reversed the trial court and ordered the trial court to enter summary 
judgment in favor of Spa Petite. Four state supreme justices dissented and would have held the contract 
unenforceable. In the opinion of one dissenter, health spas do provide an essential public service. "IT]he 
American public is obsessed with health and physical fitness and, without question, we as a society 
benefit from a healthy, physically fit populace. In this context, then, the health business offers an essential 
service which may well be suitable for public regulation."  
 


