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In the case of Higher Taste v. City of Tacoma, (W.Dist. Wash. 6/4/2010), a nonprofit religious 
corporation challenged the constitutionality of a park district resolution (Resolution 40-05) 
which provided, in pertinent part, that "no person shall sell or offer for sale any goods, wares, 
merchandise within the entranceway, pathway or the parking area adjacent thereto" to the Point 
Defiance Zoo and Aquarium ("Zoo"). The Zoo is operated by defendant Metropolitan Park 
District of Tacoma ("Metro"), an independent government agency division of the defendant City 
of Tacoma. 

Plaintiff Higher Taste described its "specific purpose is to propagate, through the dissemination 
of educational literature and other expressive items, such as message-bearing T-shirts, the 
principles of non-violence, animal protection, vegetarianism, and spiritual ecology (as set forth 
in the Vedic literatures of ancient India) to interested members of the public."  

In and around the Zoo, Higher Taste's activities included the display of message bearing T-shirts 
in exchange for a donation or sale.  Around 1993, Higher Taste began to engage in such 
activities "on the walkways leading to and in front of the Zoo."   

In 1995, Higher Taste alleged Metro "instituted a permit system that sought to impose a 'vendor 
fee' of ten dollars per day, or ten per cent of Higher Taste's daily gross, whichever is greater."  In 
addition, Higher Taste stated that the Park District had also "sought to limit Higher Taste's 
permit periods to five day intervals."  While Higher Taste formally protested these measures, 
they were never enforced. In 2005, Metro adopted the resolution at issue here, i.e., Metro. Park 
Dist. of Tacoma, Resolution 40-05. Higher Taste claimed this resolution "affected its First 
Amendment right to speech."   

Higher Taste further claimed that Metro had urged the City to adopt a similar measure with the 
"same restriction," Accordingly, in 2007, the City passed Tacoma, Wash. Mun. Code § 8.27.090 
which provided: "No person, except duly authorized concessionaires, and those having a specific 
permit, shall sell or offer for sale in any park any goods, refreshments, photographs, or other 
articles."  The constitutional challenge brought by Higher Taste, however, was limited to Metro's 
Resolution 40-05 and the City's ordinance, § 8.27.090, was not included the litigation. 

After Metro adopted the challenged resolution, Higher Taste contended that it was "prohibited 
from selling its message-bearing T-shirts on the walkways leading to and in front of the Zoo, or 
distributing their T-shirts in exchange for a voluntary donation."  At that time, however, Metro 
did provide Higher Taste "an alternative location was provided on level B of the parking lot, 
which is well over 100 yards from the walkways leading to and in front of the Zoo."  Higher 
Taste alleged further that it was informed by Metro in June 2010 that it "could no longer sell or 
receive dona tions for their T-shirts on level B." 

In its complaint, Higher Taste alleged that the resolution was an unconstitutional restriction of its 
First Amendment free speech rights.  Accordingly, Higher Taste filed a motion in federal district 
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court seeking a preliminary injunction against Metro to prevent its enforcement of the challenged 
resolution. 

CONSTITUTIONALLY PROTECTED? 

As cited by the federal district court, the First Amendment provides: "Congress shall make no 
law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances." U.S. Const. Amend I.  Further, the court 
noted that the First Amendment is applicable to the states and to their political subdivisions.  

In addressing Higher Taste's First Amendment challenge to Resolution 40-05, the federal district 
court initially had to determine "whether Higher Taste's activities (i.e., selling message-bearing 
T-shirts) are protected by the First Amendment."  As noted by the court, it was "well-settled that 
the reference to 'freedom of speech' in the First Amendment protects more than oral expression" 
and includes "protecting words written on clothing." 

In this particular instance, the federal district court characterized High Taste's expressive activity 
as "selling message-bearing T-shirts to explicate principles of non-violence, animal protection, 
vegetarianism, and spiritual ecology (as set forth in the Vedic literatures of ancient India)."  In so 
doing, the court noted further that Metro does not "dispute that the statements on Higher Taste's 
T-shirts fall within the ambit of the First Amendment."  Metro, however, contended that "the 
act of selling, as distinguished from giving away goods, is not constitutionally protected in the 
free speech arena."  The federal district court rejected this distinction.   

According to the court, "when the sale of merchandise bearing political, religious, philosophical 
or ideological messages is inextricably intertwined with other forms of protected expression, the 
First Amendment applies."  As a result, the federal district court concluded that 'Higher Taste's 
activities are protected by the First Amendment."  On the other hand, the federal court 
acknowledged that it was still possible for Metro to "craft a valid regulation banning sales in 
general," subject to reasonable time, place, and manner restrictions: 

The government and its political subdivisions (e.g., Metro) may impose 
reasonable time, place, and manner restrictions on speech in a public forum "if (1) 
it is content neutral; (2) it is narrowly tailored to serve a significant governmental 
interest; and (3) it leaves open ample alternative channels of communication."  

Under the circumstances of this case, Metro conceded that "the Zoo is a public forum."  Further, 
Metro and Higher Taste both conceded that "the resolution is content neutral" (i.e., it is justified 
without reference to content of regulated speech).  

As noted by the court, "[i] t is the government's burden to establish the presence of these three 
factors." i.e., (1) content neutral, (2) narrowly tailored, and (3) ample alternative channels.  
Further, the court noted that "the restric tion will be held unconstitutional" if "the government 
fails to meet its burden with respect to any of these three prongs."  Moreover, the court found 
"there must be a threshold showing that the factual situation demonstrates a real need for the 
government to act to protect its interest" in order to "justify any intrusion on First Amendment 
rights at all." 
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NARROWLY TAILORED? 

As described by the federal district court, "a regulation of the time, place, or manner of protected 
speech must be narrowly tailored to serve the government's legitimate, content-neutral interests; 
it need not be the least restrictive or least intrusive means of doing so."  

Narrow tailoring will be found so long as the regulation promotes a substantial 
governmental interest that would be achieved less effectively absent the 
regulation. Further, the regulation will not be invalid simply because a court 
concludes that the government's interest could be adequately served by some less-
speech-restrictive alternative.  

Accordingly, in determining whether the challenged resolution in this particular instance was 
narrowly tailored, the federal district court would "first identify and analyze the purported 
content-neutral interests of Metro." 

The content-neutral resolution will be narrowly tailored so long as the regulation 
promotes a substantial government interest that would be achieved less effectively 
absent the regulation. A complete ban can be narrowly tailored if it targets and 
eliminates no more than the exact source of the "evil" it seeks to remedy. 

In response to Higher Taste's constitutional challenge, Metro had asserted that "the resolution is 
narrowly tailored to serve its significant interest in protecting the public safety and park 
aesthetics."  Specifically, Metro claimed the challenged "resolution promotes its substantial 
interest in Zoo aesthetics" and it was, therefore, constitutional to "enact a resolution to 
completely ban sales within a certain area of the Zoo" in an effort "to promote its aesthetic 
concerns."     

The specific question before the court was, therefore, "whether Metro's resolution is narrowly 
tailored to achieve this stated interest."  In so doing, the court noted that "[a]esthetic 
considerations must be carefully scrutinized to determine if they are only a public rationalization 
of an impermissible purpose."  While acknowledging that public safety and park aesthetics 
represented "unquestionably significant interests, in the abstract," the federal district found such 
significant governmental interests were "not at issue here."  As a result, the federal district court 
rejected Metro's park aesthetics rationale for the challenged ordinance. 

In the opinion of the federal district court, Metro had "not presented sufficient evidence to 
support the proposition that Higher Taste's activities actually impair the Zoo's aesthetics or that 
such an impairment is inherent (i.e., not speculative) in regard to their activities."  On the 
contrary, the court noted that the record presented "evidence of only one group seeking to set up 
one table to sell constitutionally protected messages in the form of T-shirts."  In the absence of 
evidence of "what Higher Taste's small table would look like to visitors of the Zoo" based on 
"two pictures of Higher Taste's T-shirt stand" provided by Metro, the federal district court found 
Metro had failed to "justify the intrusion on Higher Taste's right to free speech at a public 
forum."  As a result, the court found Higher Taste had merely offered unsupported speculation 
that "the Zoo would be overrun with vendors if they are enjoined from enforcing the resolution."   
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According to the federal district court, unsupported speculation was not sufficient to establish 
that Metro had "narrowly tailored its resolution concerning restrictions as to place or location of 
the prohibited activity" to avoid "visual blight."    

The resolution proscribes selling merchandise in what appears to be virtually all 
of the public areas outside the walls of the Zoo by delineating the restricted area 
as the Zoo's entranceway and its adjacent pathway and parking areas. While 
Metro may ultimately be able to justify such an expansive area of restriction, the 
present record falls short of such justification.  

Further, without "greater detail," in the opinion of the federal district court, it was "not clear" 
what would be considered the "entranceway" within the context of the challenged ordinance.  
Absent such clarification, the court found the entranceway could include "an area that may have 
greater need for the exclusion of activities that are not under the direct control of Metro."  As a 
result, based on the record in this case, the federal district court concluded that Metro had not 
"met its burden of establishing that the resolution is narrowly tailored to achieve the stated 
significant interest of aesthetics." 

If the federal district court issued an order prohibiting enforcement of the resolution, Metro 
argued that it would unduly impair its significant governmental interest in public safety.  
Specifically, Metro claimed a public safety hazard would be produced "due to congestion and 
hazards to the public in using the walkways and entrance path of the Zoo."  Once again, the 
federal district court found Metro had "not supplied the Court adequate evidence that such is the 
case."  Specifically, during the hearing or in its pretrial briefs, the court found that "Metro did not 
cite to any incident where safety was actually compromised as a result of Higher Taste's 
activities at the Zoo."  Moreover, in the opinion of the court, "[t]he Zoo appears to be just as safe 
before and after the resolution."   

CONCLUSION 

As a result, the federal district court held that Metro had failed to meet "its burden of establishing 
that the resolution is narrowly tailored to achieve the stated significant interest of safety. "  
Further, based on the existing record, the court found Higher Taste had established a likelihood 
of success on its constitutional challenge to the ordinance. 

Although Metro has a significant interest in aesthetics and safety, it has not shown 
that the resolution is narrowly tailored to meet these interests. Accordingly, the 
Court concludes that granting the injunction will not accrue harm to Metro or the 
citizens. Further, the Court concludes that any harm that might accrue is not 
sufficient to warrant an unconstitutional restriction of First Amendment freedoms, 
which Higher Taste has established is likely the case here. 

The federal district court, therefore, issued an order prohibiting Metro from enforcing Resolution 
40-05, pending further proceedings to ultimately determine whether the challenged resolution 
was unconstitutional.  Further, the court stated that this preliminary injunction order "would be in 
effect until the matter is resolved, at which time the injunction may be lifted or permanently 
imposed."  In the meantime, the federal district court ordered the parties Metro and Higher Taste 
"to meet and confer to determine a reasonable arrangement, consistent with this order, that 
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enables Higher Taste to continue selling its T-shirts and otherwise conducting its free speech 
activities at the Zoo."   If the parties failed to reach such an agreement, the court noted that 
"Plaintiff may seek further relief from the Court." 

******************* 
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