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Sport coaches and instructors owe a legal duty to participants to not increase the dangers inherent in a 
particular sport or physical activity.  Conversely, as illustrated by the Fortier decision described below, no 
legal duty of care is generally owed to participants for coaches and instructors to take every possible 
precaution in an attempt to remove risks inherent in a given sport or activity.  On the contrary, participants 
assume the risk of injury of voluntary participation in a sport insofar as such risks are unavoidable and 
reasonably necessary to preserve the fundamental nature and competitive level of a particular recreational 
sport or activity.  Specifically, in Fortier, the court found that “[a]ll so-called ‘non-contact’ team sports 
which require the rapid and sudden movement of the players in the playing arena involve an inherent risk of 
contact and resulting injury.”  Further, in the opinion of the court, to impose a legal ban on any contact 
whatsoever or require additional safety equipment would “alter fundamentally the nature of the recreational 
sport of football as played and enjoyed by thousands.” Accordingly, the court in Fortier applied the generally 
held rule of law that voluntary participants in a “non-contact” sport assume the risk of injury due to accidental 
collisions with other participants. 
 
A CLASS OF TOUCH 
 
In this case of Fortier v. Los Rios Community College District, LLR 1996 CA 453 (Cal.App. 3 dist. 1996), 
plaintiff James Fortier was injured when he collided with another player during a football  practice drill 
conducted by American River College (ARC), an educational institution under the control of defendant Los 
Rios Community College District (the District).  The facts of the case were as follows:  
 

Fortier, along with 50-60 other students, enrolled in an "advanced football" class at American 
River College (ARC) in the summer of 1993. The instructors were ARC head football coach 
Larry Ghilardi and his assistant coaches. According to the course syllabus, the objectives of 
the course were to develop an appreciation for football, perform advanced offensive and 
defensive techniques, and apply appropriate football strategy. Classes were held four days a 
week for two-to-three hours. 

 
Required equipment included gym clothes and gym shoes. Helmets and pads were neither 
required nor provided because the on-field practice drills were "non-contact" drills, i.e., no 
tackling was permitted. 

 
The on-field drills involved a variety of exercises, including a "seven-on-seven" drill. The 
seven-on-seven drill is widely used in high school and college. Seven offensive players 
(quarterback, receivers, and running backs) practice against seven defensive players 
(cornerbacks, safeties and linebackers). Offensive and defensive linemen do not participate. 

 
In a seven-on-seven drill the offensive players run pass plays and the defensive players 
attempt to defense such plays. The play ends when a pass is incomplete or intercepted or the 
receiver to whom a pass is completed is touched by a defensive player. 

 
Like the other drills performed by the students, the seven-on-seven drill is designated a 
non-contact exercise. There is no intentional, aggressive contact and no tackling. 
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Fortier was injured while participating in a seven-on-seven drill. Playing wide receiver, 
Fortier was running up the field, his eyes following a ball in flight which had been passed to 
him. Ricky Ford, another student who was playing free safety, collided with Fortier as they 
both reached for the ball. Ford's left elbow made contact with Fortier's face. Fortier suffered 
severe injuries, including an orbital fracture to his left eye socket which required surgery. 

 
Fortier conceded that “Ford never intended to hit him or make contact with or tackle him.”  On the contrary, 
Fortier acknowledged that “Ford was simply trying to intercept the ball when the collision occurred.”  In his 
complaint, however, Fortier alleged that the instructors were negligent in their supervision and instruction of 
the activity. 
 
In response, the District argued “the injuries suffered by Fortier are inherent in the sport of football and thus 
Fortier's claim is barred by primary assumption of the risk.”  The trial court agreed and granted summary 
judgment in favor of the District.  In so doing, the trial court found no evidence that Fortier’s injuries were 
caused by the District negligently increasing the inherent risks of the sport.  On the contrary, the trial court 
found “uncontradicted evidence that Fortier's injury resulted from a risk inherent in the sport of football.”  
Fortier appealed. 
 
ALLOW VIGOROUS PARTICIPATION 
  
According to the appeals court, the District owed Fortier a legal duty “not to increase the dangers inherent in 
the sport of football.”  Conversely, the appeals court acknowledged that “no duty of care is owed for risks 
inherent in a given sport or activity” under the doctrine of primary assumption of risk: 
 

Primary assumption of the risk occurs when a party voluntarily participates in a sporting 
event or activity involving inherent risk. Primary assumption of the risk is a complete bar to 
recovery.... 

 
In the heat of an active sporting event like baseball or football, a participant's normal 
energetic conduct often includes accidentally careless behavior.  Even when a participant's 
conduct violates a rule of the game and may subject the violator to internal sanctions 
prescribed by the sport itself, imposition of legal liability for such conduct might well alter 
fundamentally the nature of the sport by deterring participants from vigorously engaging in 
activity that falls close to, but on the permissible side of, a prescribed rule. 

 
Further, the appeals court noted that “the scope of the legal duty owed by a defendant frequently will depend 
on the defendant's role in, or relationship to, the sport”:   
 

Instructors, like commercial operators of recreational activities, have a duty to use due care 
not to increase the risks to a participant over and above those inherent in the sport... [W]hen 
an instructor acts so as to increase the risk of harm inherent in a particular sport, the 
instructor may not thereafter rely on primary assumption of the risk. 

 
As noted by the court, Fortier had contended on appeal that, “unlike a co-participant, an instructor always 
owes a duty of care to his students.”  Specifically, Fortier had argued that “the doctrine of primary 
assumption of the risk is not applicable....where the action is initiated against an instructor on a claim of 
negligent supervision or instruction.”  In this particular instance, Fortier claimed that “defendants encouraged 
defensive players to be aggressive and to intercept passes and awarded defensive teams points for 
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interceptions.”  As a result, Fortier maintained that “defendants thereby increased the risk of injury by setting 
in motion an inevitable collision between offensive and defensive players.” 
 
AGGRESSIVE PLAY PART OF GAME 
 
The initial issue on appeal was, therefore, whether defendants had breached or violated their legal duty not to 
increase the risk inherent in the sport of football “by encouraging class participants to be ‘aggressive’ in the 
on-field drills.”  In the opinion of the appeals court, encouraging “aggressive play in football is simply to 
encourage the participants to play the game as it should be played.”  
 

Football is a sport which is characterized by aggressive play. Wide receivers run pass 
patterns and attempt to catch footballs passed to them. Defensive backs react, attempting to 
cover the receivers and knock down or intercept the passes intended for the receivers. 
Neither the game of football nor the particular exercise in which Fortier was injured, which 
is an integral part of the game, can be authentically performed if the participants are not 
carrying out their respective roles aggressively. 

 
The appeals court also rejected Fortier’s second argument that “defensive players should have been instructed 
to run away from a pass in flight to avoid contact with offensive players.”  
 

In every game of football, touch, flag, or tackle, the object is for the offense to move the ball 
down the field by running or passing it, and for the defense to stop or impede the progress 
of the offense.  It is a universally accepted defensive tactic to knock down or intercept 
passes thrown to offensive players. If instead defensive players were to run away from 
intended receivers in order to avoid contact, as Fortier proposes, it would fundamentally alter 
the game of football as it is played at all levels of competition, and would run contrary to the 
[California] supreme court's dictum that the "overriding consideration in the application of 
primary assumption of risk is to avoid imposing a duty which might chill vigorous 
participation in the implicated activity and thereby alter its fundamental nature." 

 
A major objective of the class was to increase the skill level of participants. Yet a wide 
receiver's ability to run precise pass patterns would be little enhanced if practiced against a 
non-existent defense. And defensive players would not increase their skill in defending 
against the pass by running away from rather than toward a passed ball. Moreover, such 
rules of engagement would deprive instructors of the meaningful opportunity to judge the 
physical abilities, talents and progress of the players in the class.  

 
Further, the appeals court found “the fact defendants awarded points for intercepted passes” did not change 
its analysis of the situation:  
 

Keeping score is an accepted method in sports of enhancing competition and encouraging the 
participants to their best efforts. We fail to discern how awarding points for interceptions 
increased the risks inherent in the game of football. No matter the level of play, those risks 
always include accidental collisions between offensive and defensive players vying for 
possession of a passed football. 

 
In addition, the appeals court found “no merit in Fortier's claim he was misled into believing there was to be 
no contact whatsoever in the seven-on-seven drill”:  
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Fortier asserts "non-contact" means no touching. But in the context of the game of football, 
it clearly does not. Whether in the seven-on-seven drill, or even a game such as touch or flag 
football, "non contact" means no tackling. It is not and in the nature of the sport cannot be a 
guarantee of absolutely no contact. In his deposition [i.e., out of court sworn testimony], 
Fortier indicates he was well aware the non-contact drills involved a certain level of 
incidental and, in fact, deliberate contact, e.g., the touching of an offensive player by a 
defensive player to end a play.  Fortier had also observed players bump into each other while 
performing the drill. In short, a certain amount of contact is part of the drill. 

 
EQUIPMENT WOULD INCREASE RISK 
 
The appeals court also addressed Fortier’s claim that the District “should have provided him with a helmet for 
the on-field drills.”  Specifically, Fortier had contended that "common sense dictates that players participating 
in a drill such as the seven-on-seven drill be given a helmet to protect them from the type of injuries he 
suffered.”  Assuming that “a helmet would have protected Fortier from the type of injuries he suffered,” the 
appeals court found “no evidence that a helmet would protect the players from other types of injuries they 
might suffer in a similar collision.”  More importantly, however, the appeals court cited the following 
“evidence in the record” from coach Ghilardi that “wearing a helmet might actually increase the risk of 
injury.” 
 

In his declaration in support of summary judgment, Ghilardi states: "It would not be safe to 
wear helmets and pads for pre-season practice. The players are generally not ready for 
contact football at this point because of a lack of physical conditioning. . . . Helmets and 
pads protect against physical contact. By allowing players to use helmets and pads, even 
during non-contact drills, it can encourage players to tackle or make other intentional 
contact. Pre-season, non-contact drills without pads and helmets increase safety." 

 
In addition to this evidence, the appeals court found “common sense indicates the wearing of helmets could 
increase the number and severity of injuries to other, unprotected parts of the body.”  
 

For example in Fortier's collision with Ford his helmeted head could have struck Ford in a 
vulnerable part of his body. Thus, the use of helmets alone without the complete array of 
protective gear, e.g., shoulder pads, hip pads, thigh pads, knee pads, etc., would create as 
least as many risks as it interdicted.  

 
Since Fortier was injured in “an accidental collision in a football practice drill that involved no tackling or 
intentional, aggressive contact,” the appeals court concluded that “the failure of defendants to provide Fortier 
with a helmet did not increase the risks inherent in the activity he voluntarily participated in.”  To hold 
otherwise, the appeals court found “the effect would be to alter fundamentally the nature of the recreational 
sport of football as played and enjoyed by thousands”:  

The seven-on-seven drill is akin to one-hand or two-hand touch, or flag football, all of which 
are variations of the sport in which tackling or aggressive, intentional contact is not 
permitted. There is in fact little difference between the drill in which Fortier was participating 
and a supervised game of touch or flag football engaged in by students in the schoolyard or 
on the playground. Typically participants in such games do not wear helmets or, for that 
matter, other protective equipment.  

 
To impose the duty to provide such equipment on schools and other supervisors and 
organizers of such sport in order to avoid liability for injuries inherent in the rough and 
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tumble of such activity would have enormous social and economic consequences... [O]ne 
important consideration relevant to duty requires an evaluation of the consequences to the 
community of imposing a duty to exercise care with resulting liability for breach. The 
opportunities to participate in organized, recreational football would be significantly 
diminished. 

 
Accordingly, the appeals court concluded that “Fortier's injuries were the result of his voluntary participation 
in a sport in which the risk of injury due to accidental collision is known, acknowledged and accepted.”  
 

Fortier's injuries could have occurred in the most benign forms of football, i.e., touch or 
flag, or even in other sports considered to be non-contact e.g. baseball (collision of two 
defensive players trying to catch a fly ball) or basketball (collision between offensive and 
defensive rebounders or between offensive player driving for the basket and defender). 

 
All so-called "non-contact" team sports which require the rapid and sudden movement of the 
players in the playing arena involve an inherent risk of contact and resulting injury. In fact, 
the same could happen in a friendly game of racquetball between two contestants... 

 
The decisive issue here is whether the collision in which Fortier was injured is an inherent 
risk in the sport in which he was participating. Since it clearly is, the possibility that Fortier's 
injury resulted from an increase by defendants in the inherent risks is necessarily excluded. 

 
The appeals court, therefore, affirmed the judgment of the trial court in favor of the District. 
 


