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We've all pulled stupid stunts as teenagers that we probably should have died for.  Fortunately, most of 
us got through these incidents without serious injury or death.  Plaintiff's son in the Jeffers decision 
described herein was not so fortunate.   
 
As noted by the court in Jeffers, when an accidental death occurs, there is a natural tendency "to cast 
about for fault or some explanation of why the tragedy occurred."  In so doing, the benefit of twenty-
twenty hindsight will indicate a wide variety of possible precautions which the defendant could have 
taken to prevent the death.  In this particular case, plaintiff argued that the landowner had a legal duty 
"to somehow secure, enclose or remove the [helium] tanks in order to prevent injury to others, 
especially children."  Liability, however, presupposes an unreasonable failure to take preventive 
measures in light of a foreseeable risk of harm.  As noted in the Jeffers decision described below, 
"when the intervening events are of such a kind that no foresight could have been expected to look out 
for them, the defendant is not to blame for having failed to do so."   
 
RAPID SUFFOCATION RISK 
 
In the case of Jeffers v. Olexo, 43 Ohio St.3d 140, 539 N.E.2d 614 (Ohio 1989), plaintiff Phillip 
Jeffers, Jr. brought a wrongful death after his son, Phillip Jeffers III died following an incident on the 
Belmont County fairgrounds.  The facts of the case were as follows: 
 

The Belmont County Fair was held on September 5, 1984 through September 9, 1984. 
 The Belmont Agricultural Society ("Agricultural Society") owns the fairgrounds and is 
responsible for the property during the fair. 

 
On September 5, 1984, the James C. Dawes Company, Inc. ("Dawes"), a distributor 
of helium for the Union Carbide Corporation, filled an order for three helium tanks 
which would be used to inflate balloons for the Citizens for Bob Olexo Campaign 
Committee ("Campaign Committee").  Dawes purchased the helium from Union 
Carbide; however, the tanks containing the helium were owned by Dawes.  That same 
day an employee of Dawes delivered the three helium-filled tanks to the Democratic 
Party tent at the fairgrounds for the Campaign Committee.  An agreement was entered 
into between Dawes and the Campaign Committee regarding the return of the tanks to 
Dawes by the Campaign Committee.  The tanks were left at the fairgrounds by the 
Campaign Committee at the close of the fair, and were leaning against an outside 
commercial building.  This building was ten to twelve feet from a walkway which 
connected the main entrance of the fairgrounds with the football stadium near the 
stadium's parking lot. 

 
After the fair concluded on September 9, 1984, no one from the Campaign Committee, 
Dawes, or the Agricultural Society removed the tanks from their location. 
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The Agricultural Society and the St. Clairsville Board of Education ("School Board") 
had entered into a long-term lease agreement whereby the School Board leased 
property at the fairgrounds from the Agricultural Society for the purpose of holding 
athletic and other school events.  On September 28, 1984, the date of a football game, 
the helium tanks remained leaning against the commercial building. 

 
Phillip C. Jeffers III, age fourteen, purchased a ticket to attend the football game on 
September 28, 1984.  Jeffers, in the company of other children, discovered the helium 
tanks.  Jeffers inhaled some helium from one of the tanks, collapsed and died. 

 
The helium tanks contained warnings which stated in part: 
 

"CAUTION!  HIGH PRESSURE GAS. 
"CAN CAUSE RAPID SUFFOCATION. 

 
"Store and use with adequate ventilation.  Close valve when not in use and when 
empty...  FIRST AID: IF INHALED, remove to fresh air.  If not breathing, give 

artificial respiration.  If breathing is difficult give oxygen.  Call a physician. 
"FOR INDUSTRIAL USE ONLY" 

 
The trial court granted summary judgment in favor of all defendants, including Dawes and the 
Agricultural Society.  In the opinion of the trial court, young Jeffers "was contributorily negligent or had 
assumed the risk of his injuries."  Jeffers appealed.   
 
The appeals court held that summary judgments in favor of Dawes the Agricultural Society were 
improper.  Specifically, the appeals court found that there was an issue as to whether Dawes was 
negligent in "not warning of all pertinent hazards, or by failing to effectuate the return and/or retrieval of 
the tanks from the fairgrounds."  In addition, the appeals court found that "even if Jeffers was a 
trespasser, the Agricultural Society might still have owed a duty to Jeffers."  Dawes and the Agricultural 
Society appealed to the state supreme court. 
 
The initial issue before the state supreme court was, therefore, whether Dawes had a legal "duty to 
control or retrieve the helium tanks in spite of the agreement entered into by the Campaign Committee 
with Dawes."  In resolving this issue, the state supreme court applied the following general legal 
principles governing negligence liability. 
 

As to the elements of a cause of action in negligence it can be said that it is rudimentary 
that in order to establish actionable negligence, one must show the existence of a duty, a 
breach of the duty, and an injury resulting proximately resulting therefrom.  Thus, the 
existence of a duty is fundamental to establishing actionable negligence.  If there is no 
duty, then no legal liability can arise on account of negligence.  Where there is no 
obligation of care or caution, there can be no actionable negligence.  Only when one 
fails to discharge an existing duty can there be liability for negligence. 

 
Whether a duty exists depends largely on the foreseeability of the injury to one in the 
plaintiff's position.  Only when the injured person comes within the circle of those to 
whom injury may reasonably be anticipated does the defendant owe him a duty of care. 
 If the actor's conduct creates such a recognizable risk of harm only to a particular class 
of persons, the fact that it in fact causes harm to a person of a different class, to whom 
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the actor could not reasonably have anticipated injury, does not make the actor liable to 
the persons so injured...   

 
[F]oreseeability of harm usually depends on the defendant's knowledge...  The existence 
of a duty depends on the foreseeability of the injury...  In delimiting the scope of duty to 
exercise care, regard must be had for the probability that injury may result from the act 
complained of.  No one is bound to take care to prevent consequences, which, in light 
of human experience, are beyond the range of probability.  [Citations omitted.] 

 
Assuming that Dawes breached a legal duty of care owed to young Jeffers, the state supreme court 
acknowledged that plaintiff Jeffers also had to establish that such breach was the proximate (i.e. legal) 
cause of young Jeffers' death.  The court, defined the rule of proximate cause as follows: 
 

The rule of proximate cause requires that the injury sustained shall be the natural and 
probable consequence of the negligence alleged; that is, such consequence as under the 
circumstances of the particular case might, and should have been foreseen or anticipated 
by the wrongdoer as likely to follow his negligent act... 

 
In order to find that the death of Jeffers was foreseeable, we must find that Dawes 
knew, or acting as a reasonably prudent person, should have known that helium would 
remain in the tanks which were not returned to Dawes by the Campaign Committee; 
that the Agricultural Society would not remove the tanks from the location where they 
were left by the Campaign Committee; and that a child attending a football game would 
find the tanks, ignore the warning label and inhale a sufficient amount of helium to cause 
suffocation.  Thus, Dawes cannot have proximately caused Jeffers' injury, if under all of 
the circumstances, it did not foresee and, acting as a reasonably prudent person, could 
not have foreseen the consequences of its alleged negligent act.   

 
Applying this reasoning to the facts of the case, the state supreme court found that "Dawes could not 
reasonably have anticipated the scenario which preceded Jeffers' death." 
 

Jeffers' death was without a question a tragedy.  When such a tragedy happens, the first 
reaction, quite naturally, may be to case about for fault or some explanation of why the 
tragedy occurred.  However, when the intervening events are of such a kind that no 
foresight could have been expected to look out for them, the defendant is not to blame 
for having failed to do so. 

 
Under the circumstances of this case, it was the responsibility of the Campaign 
Committee to return the tanks to Dawes and Dawes was assured by a member of the 
Campaign Committee the day before the accident that the tanks would be returned.  
Dawes could not have foreseen that the tanks had been left at the fairgrounds in an area 
easily accessible to attendees of the football game. 

 
As a result, the state supreme court concluded that "Dawes' rental of the helium tanks to the Campaign 
Committee in no way could be the proximate cause of Jeffers' death."  The state supreme court, 
therefore, found that "the court of appeals erred in failing to affirm the trial court's grant of summary 
judgment in favor of Dawes." 
 
The state supreme court also considered whether it was proper for the trial court to grant summary 
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judgment in favor of the Agricultural Society.  Under the circumstances of this case, the state supreme 
court found Jeffers "was induced to go upon the premises by the football game and therefore was a 
licensee at the location of the helium tanks." 
 

On September 28, 1984, Jeffers purchased a ticket to enter the fairgrounds to attend a 
football game.  As an invitee of the School Board, Jeffers had only the right to use the 
walkways designated for ingress and egress in addition to portions of the fairgrounds 
leased to the School Board.  Thus, his right to enter extended only to the property 
leased to the School Board and did not include the other fairgrounds property. 

 
The helium tanks were located on property owned by the Agricultural Society.  Jeffers 
could be termed either a trespasser or, at best, a licensee on the Agricultural Society's 
property when he strayed from the walkway.  An owner or occupier of land owes no 
duty to either a licensee or a trespasser upon its land except to refrain from wanton, 
willful or reckless misconduct which is likely to injure him... 

 
As to the duty owing to a licensee, it may generally be stated that a licensee takes his 
license subject to its attendant perils and risks, that the licensor owes him no duty 
except to refrain from wantonly or willfully injuring him...  The Agricultural Society owed 
only a duty not to injure Jeffers by willful or wanton misconduct or any affirmative act of 
negligence. 

 
Given the facts of this case, the state supreme court found "nothing in the record which would show that 
the Agricultural Society engaged in willful or wanton misconduct or committed an affirmative act of 
negligence."   
 
Jeffers had also argued that the Agricultural Society had a legal duty to avoid exposing licensees to 
known dangers.  Specifically, Jeffers maintained that "the Agricultural Society had knowledge of the 
helium tanks left behind by the Campaign Committee and consequently owed a duty to the children it 
knew would be attending the football game."  The state supreme court rejected this argument. 
 

[T]here is nothing in the record which shows that... [the Agricultural Society] knew that 
the tanks contained helium, that people inhale helium to make their voices change pitch, 
or that helium if inhaled could cause suffocation...  [Foreseeability is] the linchpin when 
determining liability.  In the present case, although children's presence at the fairgrounds 
was foreseeable, Jeffers' inhalation of helium was not.  Thus, the Agricultural Society 
could not have anticipated Jeffers' action and summary judgment as to its alleged 
negligence was proper. 

 
The state supreme court, therefore, reinstated the summary judgment of the trial court against Jeffers 
and in favor of defendants, the Agricultural Society and Dawes. 
    
************************************** 
Dr. Kozlowski is the associate director of the Center for Recreation Resources Policy, George Mason 
University, Fairfax, Virginia.  He is also the author of the Recreation and Parks Law Reporter.  


