
LAW REVIEW DECEMBER 1987 
 

 

 1 

 
GOVERNMENT LIFEGUARDS NEGLIGENT IN ARKANSAS POOL DROWNING 

 
James C. Kozlowski, J.D., Ph.D. 

© 1987 James C. Kozlowski 
 
The National Recreation and Park Association has recently established a new NRPA Aquatic Council 
to provide NRPA members with conferences, training, standards, and publications in aquatics. A 
primary focus for the dissemination of such aquatics information and training is the National Swimming 
Pool and Aquatic Conference. In 1988, the conference will take place in Orlando, Florida at the 
Radisson Inn, Justis Aquatic Center. The dates of the conference are February 6-10. For further 
information on the NRPA Aquatic Council or the National Swimming Pool and Aquatic Conference, 
contact: NRPA Great Lakes Office, 650 W. Higgins Road, Hoffman Estates, Illinois 60195; Telephone: 
(312) 843-7529. 
 
I had an opportunity to be a presenter at the 1987 Conference in Indianapolis, Indiana. In my 
presentation, I reviewed the general legal principles governing liability in water recreation, including a 
review of aquatics-related court cases which have appeared in this column and the Recreation and 
Parks Law Reporter. As I noted in my presentation, lifeguards owe a legal column of reasonable care to 
observe and, when necessary, effect a timely rescue of swimmers under their control. To the best of my 
knowledge, the Williams case described herein is the most recent reported court decision which 
illustrates these legal duties of observation and rescue imposed on lifeguards and their employers. In this 
particular instance, the court found the observation and rescue techniques of the lifeguards to be less 
than adequate. The court also considered the validity of a release of liability form signed by a parent. 
 
INATTENTIVE AND INEXPERIENCED SUPERVISION 
 
In the case of Williams v. United States, 660 F.Supp. 699 (E.D.Ark. 1987), plaintiff Charles Williams 
brought a wrongful death claim against the defendant United States after his 16-year-old son, Don, 
drowned in a swimming pool located at Little Rock Air Force Base, Arkansas. Williams drowned while 
attending a summer leadership program for high school R.O.T.C. cadets at the Air Force base. The 
facts of the case were as follows: 
 

The high school R.O.T.C. cadets ar rived at the pool on July 9, 1985 between 7:00 
p.m. anti 7:20 p.m. while other patrons were still using the pool. The total number of pa-
trons at the Airman's Pool at the time of the incident in question at approximately 7:30 
p.m. is estimated to be between 80 and 100 patrons. There were three lifeguards on 
duty. 

 
After arriving at the Airman's Pool, Don Williams and the other cadets went off the high 
diving board three or four times without any difficulty or incident. Williams was at least 
an average swimmer and enjoyed swimming. On the final occasion that Williams went 
off the high diving board, he went off with his arms extended as in a "swan" dive. 
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Theresa Hodge was next in line at the bottom of the high diving board and Joe Don 
Looney was waiting his turn behind her. No one saw Williams actually enter the water, 
and no one observed what happened to him under the surface of the water. 

 
Hodge then went off the high diving board, and she was followed by Looney. While 
diving off the board, Looney thought he saw a person on the bottom of the pool hut was 
not sure. He swam to a ladder on the south side of the deep end, near the lifeguard 
stand of Malcolm Koros and observed a body lying near the drain on the bottom of the 
pool. Looney alerted Koros and pointed the body out to him. Koros didn't know if he 
saw Williams enter the water. After a brief conversation, Koros left the guard stand and 
hurriedly went over to where Looney was standing and dived into the water to get 
Williams, who was suspended just off the bottom of the pool in the diving area. Koros 
lifted Williams from the bottom and surfaced with him, asking for help from two or three 
individuals to lift Williams out of the pool. [The court estimated that three minutes 
passed from the time Williams entered the water until Looney notified Koros.] 

 
After Williams was pulled out of the pool, Koros went straight to the office and found 
someone already on the phone advising the hospital of the emergency. In the meantime, 
mouth-to-mouth resuscitation was first begun by Jackie Pickels, the other lifeguard in 
the deep end, approximately 20 seconds 'after she arrived to check for a pulse. She 
erroneously notified the other lifeguards that she thought she had a pulse and did not 
clear the airway before she began her C.P.R. Pickels had not worked as a lifeguard be-
fore she was employed by the Little Rock Air Force Base in the summer of 1985 and 
had been working for slightly more than a month when this incident occurred. [The court 
estimated that at least one minute passed from the time Williams was removed from the 
water until effective C.P.R. was started.]  Within four to seven minutes after Williams 
was pulled from the pool, the Air Force ambulance arrived and two attendants 
continued administering C.P.R. 

 
Williams was transported to the base hospital and later transferred to another hospital 
better suited to treat his condition. Enroute to the second hospital, the ambulance was in 
an accident, further delaying Williams' treatment. In the opinion of the court, "if 
reasonable care had been exercised, Air Force personnel certainly could have gotten 
Williams to Children's Hospital more promptly." On July 10, Williams died "as a result 
of brain damage he received from going without oxygen for approximately four minutes 
in connection with the near drowning incident." 

 
As noted by the federal district (i.e., trial) court, the defendant "owed the duty to exercise ordinary care 
for the safety of pool patron," but the United States was "not an insurer of the safety of pool patrons." 
 
Ordinary care means the care a reasonably careful person would use under circumstances similar to 
those shown by the evidence in the case. Foreseeability is an element to be considered on the issue of 
negligence. To constitute negligence, an act or omission must be one from which a reasonably careful 
person would foresee an appreciable risk of harm to others. There is no negligence in failing to guard 
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against a danger which cannot reasonably be anticipated. 
 
In the opinion of the court, the following evidence "clearly establishes the negligence of the lifeguards in 
the present care." 
 

Although there were two lifeguards at the deep end, Pickels was clearly inexperienced 
and had been working as a lifeguard for slightly over one month. She was given respon-
sibility without any supervision or adequate training and preparation for the emergency 
use of C.P.R. Her recall of the incident clearly indicates that she was inattentive to her 
duties.... The evidence indicates that she was sitting in her lifeguard chair engaging in a 
conversation with Michael Gergosion, a member of the Air Force civil engineer staff, 
instead of giving her primary attention to the patrons entering the deep end of the pool 
from the diving boards .... Furthermore, when Pickels went over to where Williams was 
being pulled out of the pool, she did not blow the whistle to stop the activity in the deep 
end. 

 
While acknowledging that the lifeguards "were at their assigned duty stations," the court found the 
lifeguards "were not attentive to the activities in the diving area of the pool." As a result, the court found 
that Williams "was lost to observation by the lifeguards for an unreasonable period of time." 
 

Neither Koros nor Pickels watched to see if Williams resurfaced before they permitted 
two other divers to enter the water from the high diving boards. The visibility of the 
water was adequate and at least the image of Williams' body was visible from the 
lifeguard stands of both Pickels and Koros. The lifeguards' failure to observe the 
activities of Williams for several minutes was a proximate cause of his brain damage and 
resulting death. The inexperience of lifeguard Pickels and the lack of a requirement of a 
chain of command among the lifeguards to diminish the adverse impact of such 
inexperience increased the time that Williams went without effective C.P.R. 

 
An expert witness for plaintiff Williams with 28 years of lifeguard experience testified that it was "clear 
that the two lifeguards failed to adhere" to the following "standard pool rules": 
 

[T]he lifeguard should moderate the use of the diving area, observe each person as he 
or she enters the diving area, and check to make sure each diver surfaces before 
another diver is permitted to enter the diving area. Furthermore, the only time a lifeguard 
should leave his station without blowing the whistle is when another guard relieves him. 
Otherwise, a guard should always blow the whistle when leaving the station. 

 
The court agreed. Applying this standard to the facts of the case, the court concluded "the evidence 
clearly preponderates in favor of a finding that the lifeguards lost observation of Williams for an un-
reasonable period of time and were, therefore, negligent." 
 
Since Williams was found at the bottom of the diving area, it is clear that he never surfaced before other 
divers went off the diving board. It is also clear that at least one minute passed before Looney mounted 
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the ladder to begin his dive since Theresa Hodge followed Williams off the diving board. Looney es-
timates that slightly more than two minutes elapsed between the point that he mounted the ladder to start 
his dive and the time he notified the lifeguard of Williams' body at the bottom of the pool. Although 
Koros testified that it only took 15 seconds to retrieve Williams from the bottom of the pool, the Court 
is not required to set aside its common sense. If it took Pickels 20 seconds to start C.P.R, it would have 
taken Koros more then 30 seconds and possibly a minute to enter the water, surface with Williams, 
swim to the poolside and wait for Williams to be lifted from tile water. [The court recognized that "the 
exact time frame cannot be established and Williams could have been under water longer than these 
estimates."] The evidence is also sufficient to establish that at least one additional minute passed before 
effective C.P.R. was administered to Williams. 
 
A medical expert for plaintiff testified that "more prompt recovery. probably would have affected the 
clinical outcome of Williams in this instance." According to this expert, "even with a 25 percent loss of 
capacity from aspirated water in the lungs, effective C.P.R. still would have introduced enough oxygen 
into Williams' body to affect the neurological outcome." The government had argued that "because of 
the aspirated water in Williams' lungs, nothing could have been done to provide sufficient oxygen to the 
brain and prevent hypoxic brain damage." In the opinion of the court, it was the length of time that 
Williams was beneath the surface of the water, rather than the water in his lungs, that ultimately caused 
his death. 
 

The evidence clearly establishes that Williams was without oxygen for approximately 
four minutes and probably more. The evidence also establishes that the lifeguards were 
not attentive, lost Williams to observation for an unreasonable period of time and were 
not enforcing their own pool rules relating to the use of diving equipment when the 
incident occurred. [Pool rules provided: "Divers must wait for previous divers to move 
out of the diving area and toward the pool side ladder to exit point before diving." 
Hodge was allowed to dive even though Williams had not emerged from the diving 
area.] The record indicates that permanent brain damage can occur between two and 
four minutes if the body is completely without o#gen and that Williams was without 
oxygen for at least such a period of time. Whatever happened to Williams under the 
water, the Court can only conclude that had the recovery been prompt, Williams could 
have been resuscitated without brain damage since he was resuscitated with brain 
damage, brain damage so severe that it ultimately caused his death. 

 
The federal district court also considered the argument of the United States that a release form signed 
by Charles Williams barred any wrongful death claim under the circumstances of this case. Charles 
Williams had signed the following "Student Data and Release" Form on behalf of his son Don as a 
prerequisite to the boy's participation in the leadership program at Little Rock Air Force Base. 
 

In the unlikely event that Don is injured while participating in one of these activities, I 
give my consent for treatment at the U.S. Air Force Hospital at Little Rock Air Force 
Base and release all agencies and departments of the limited States Government 
(Department of Defense and U.S. Air Force), Little Rock Air Force Base, and all 
members of the United States Air Force and its civilian employees of any and all 
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responsibility and/or liability for injury or death that might occur. 
 
Pursuant to the Federal Tort Claims Act, the federal government is liable for negligence under the law of 
the jurisdiction where the injury, occurred. Consequently, the legal effect of this release form would be 
determined by Arkansas law. 
 
Applying Arkansas law, the federal district court noted that "contracts exempting a party from liability 
for negligence are strictly construed and must be sufficiently clear and definite to express an intent to re-
lease one of the parties from liability for negligence." Further, the court acknowledged that under state 
law "agreements exempting a party from liability for negligence are not void per se [i.e., automatically 
void, having no legal effect in and of itself] and may be valid in appropriate circumstances." On the other 
hand, the court stated that "such un-favored agreements will not be enforced if they violate any rule of 
public policy." (These principles of Arkansas law are consistent with the general rules of law governing 
the validity of releases in other jurisdictions.) 
 
In considering the validity of this particular release, the federal district court found no case law "in which 
agreements purporting to release a party from liability for his own negligence before it occurs have been 
upheld by the [Arkansas State] Courts." 
 

The rationale behind the numerous decisions invalidating so called releases given before 
liability arises is based upon the strong public policy of encouraging the exercise of care. 
The court also seeks to protect persons from the effects of agreements which are rarely 
considered by the signer with the thoughtfulness and care appropriate to the 
catastrophic consequences which may occur. 

 
Applying these principles to the facts of the case, the court found "the language in the purported Release 
[was] insufficient to apprise an unsuspecting parent of the conduct for which the government is seeking 
to eliminate liability." Further, the court found that this release failed to "clearly indicate that the 
government seeks to abandon responsibility for its own wrongful conduct." 
 

A custodian [i.e., caretaker] of a child who advises a parent of potentially hazardous 
activity in which his child may participate and receive injury through no fault of anyone 
does not by doing so effectively disclaim legal responsibility for injuries to the child that 
the custodian causes. in fact, the Government induces confidence of its care and 
custody by the use of such terms in the body of the Student Data and Release form as 
"supervised" activities and "in the unlikely event of injury." At the very least, a parent is 
led to suspect that a responsible custodian has the care and custody of his child. It is 
inconsistent for the Government to promise "supervised" activities and then disclaim 
liability when a child dies because he was lost to observation for an unreasonable period 
of time by those charged with responsibility of supervision. 

 
Under the circumstances of this case, even if the language of the Release was sufficiently 
clear to absolve the Government of liability for its negligent conduct, such an agreement 
would clearly be against the sound public policy of Arkansas.  To permit the 
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Government to assume the care and custody of school children without an underlying 
policy encouraging the exercise of reasonable care would violate basic principles of 
fairness. 

 
Having found the United States liable for the wrongful death of his son, the federal district court entered 
judgment for plaintiff Charles Williams and awarded damages to cover medical and funeral expenses as 
well as $150,000 for mental grief. 
 
Under the circumstances of this case, even if the language of the Release was sufficiently clear to 
absolve the Government of liability 
 


