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The First Amendment "Establishment Clause" in the United States Constitution provides that 
"Congress shall make no law respecting an establishment of religion."  Can Congress pass a law 
authorizing a public/private land swap in a legislative attempt to effectively resolve an 
Establishment Clause challenge and effectively override a federal court order requiring removal 
of a war memorial cross on a remote piece of federal property in the Mojave Desert?  This was 
the issue before the Supreme Court of the United States in the case of Salazar v. Buono, No. 08-
472 (U.S. 4/28/2010). 

In 1934, private citizen members of the Veterans of Foreign Wars (VFW) erected a Latin cross 
on Sunrise Rock, a granite rock outcropping in a remote section of federal land within the 
Mojave National Preserve (Preserve). Their purpose and intent was to honor American soldiers 
who fell in World War I.   

The cross has been replaced or repaired at various times over the years, most recently in 1998 by 
Henry Sandoz. Sandoz is a private citizen who owned land elsewhere in the Preserve, a portion 
of which he was prepared to transfer to the Government in return for its conveyance to the VFW 
of the land on which the cross was located. 

The cross, as built by Sandoz, consisted of 4-inch diameter metal pipes painted white. The 
vertical bar was less than eight feet tall.  The cross could not be seen from the nearest highway, 
which was more than 10 miles away.  On the other hand, the cross was visible from Cima Road, 
a narrow stretch of blacktop that came within 100 feet of Sunrise Rock. 

The cross has been a gathering place for Easter services since it was first put in place; and 
Sunrise Rock and its immediate area continue to be used as a campsite. At one time, the cross 
was accompanied by wooden signs stating "'The Cross, Erected in Memory of the Dead of All 
Wars,' and 'Erected 1934 by Members of Veterans of Foregin [sic] Wars, Death Valley post 
2884.'"  The signs have since disappeared, and the cross now stands unmarked. 

Sunrise Rock and the area in its immediate vicinity are federal land, but two private ranches are 
located less than two miles away. The record does not indicate whether fencing is used to mark 
the boundary of these ranches. 

The Mojave National Preserve (Preserve) spans approximately 1.6 million acres in southeastern 
California. The Preserve is nestled within the Mojave Desert, whose picturesque but rugged 
territory comprises 25,000 square miles, exceeding in size the combined area of the Nation's five 
smallest States. Just over 90 percent of the land in the Preserve is federally owned, with the rest 
owned either by the State of California or by private parties. The National Park Service, a 
division of the Department of the Interior, administers the Preserve as part of the National Park 
System.  
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ENDORSES RELIGION? 

Frank Buono, a retired Park Service employee who made regular visits to the Preserve, claimed 
that he was "offended by the presence of a religious symbol on federal land."  As a result, Buono 
alleged a violation of the Establishment Clause of the First Amendment and sought an injunction 
requiring the Government to remove the cross. 

The federal district court agreed with Buono.  In the opinion of the district court, the "presence of 
the cross on federal land conveyed an impression of governmental endorsement of religion" in 
violation of the Establishment Clause of the First Amendment. As a result, the district court 
issued a permanent injunction ordering removal of the cross. 
 
In reaching its conclusion, the federal district court had applied the following "Lemon test" 
which is used by courts to determine whether a particular governmental practice violates the 
Establishment Clause of the First Amendment mandating separation of Church and State:  
 

A government religious practice or symbol will survive an Establishment Clause 
challenge when it (1) has a secular purpose, (2) has a primary effect that neither 
advances nor inhibits religion, and (3) does not foster excessive state 
entanglement with religion. Lemon v. Kurtzman, 403 U.S. 602, 612-613, 91 S. Ct. 
2105, 29 L. Ed. 2d 745 (1971)).  

  
On appeal, the federal circuit court affirmed the injunction, but did not forbid alternative 
methods of complying with the order which would not require the cross to be removed or 
dismantled.  Accordingly, the Government covered the cross, first with a tarpaulin and later with 
a plywood box. 
 
LAND TRANSER STATUTE 
 
In response to the ongoing controversy, Congress passed a land transfer statute directing the 
Secretary of the Interior to transfer the Government's interest in the parcel of public land 
containing the war memorial cross to the Veterans of Foreign Wars. Department of Defense 
Appropriations Act, 2004, Pub. L. 108-87, § 8121(a), 117 Stat. 1100.  

In exchange, the Government was to receive land elsewhere in the preserve from Henry Sandoz 
and his wife. Any difference in value between the two parcels would be equalized through a cash 
payment. Further, the land-transfer statute provided that the property would revert to the 
Government if not maintained "as a memorial commemorating United States participation in 
World War I and honoring the American veterans of that war."  

Earlier, Congress had enacted other statutes related to the cross, including an appropriations bill 
that included a provision forbidding the use of governmental funds to remove the cross.  
Subsequently, Congress designated the cross and its adjoining land "as a national memorial 
commemorating United States participation in World War I and honoring the American veterans 
of that war." Department of Defense Appropriations Act, 2002, Pub. L. 107-117, § 8137(a), 115 
Stat. 2278.  In so doing, Congress directed the Secretary of the Interior to expend up to $10,000 
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to acquire a replica of the original cross and its memorial plaque and to install the plaque at a 
suitable nearby location.  
 
In his complaint, plaintiff Buono argued that "the cross would continue to stand on Sunrise Rock, 
which has no visual differentiation from the rest of the primarily federally owned Preserve."  
Further, Buono noted that the land-transfer statute required "the land be returned to the 
Government if not maintained as a World War I memorial."  As a result, Buono claimed the 
VFW would be prevented from "dismantling the cross even if it wanted to do so" because "the 
cross remains designated a national memorial by an Act of Congress."  Under such 
circumstances, Buono maintained that the Government should be "permanently enjoined from 
implementing the land-transfer statute" because "the transfer was an invalid attempt by the 
Government to keep the cross atop Sunrise Rock."   
 
The federal district court agreed and granted Buono's request for injunctive relief and "forbade 
the Government from permitting the display of the Latin cross in the area of Sunrise Rock in the 
Mojave National Preserve."  In so doing, however, the federal district court "expressly declined 
to consider whether the Government's actions regarding the cross had a secular purpose, or 
whether they caused excessive entanglement with religion."  Similarly, the Court of Appeals did 
not decide whether the Government's action, or non-action, with respect to the cross had been 
motivated by a secular purpose.   

Instead, the federal district and appellate courts "evaluated the primary effect of the cross by 
asking how it would be viewed by a 'reasonable observer'."  In the opinion of the lower courts, "a 
reasonable observer would perceive a cross on federal land as governmental endorsement of 
religion."  Based upon this analysis, no judicial view was expressed as to whether a transfer 
completed under the land transfer statute "would pass constitutional muster" or "whether the land 
transfer was a bona fide attempt to comply with the injunction."  

The Supreme Court granted a petition to review the opinions of the lower federal courts that this 
cross on federal land continued to violate the Establishment Clause despite the passage of the 
land transfer statute. 

RESPECT STATUTE 

In determining whether the federal district court had properly enjoined the Government from 
implementing the land-transfer statute, the Supreme Court noted that an appropriate inquiry 
would have "acknowledge[d] the statute's significance."  

An injunction is an exercise of a court's equitable authority, to be ordered only 
after taking into account all of the circumstances that bear on the need for 
prospective relief and a court should be particularly cautious when contemplating 
relief that implicates public interests,   

Instead of considering the land transfer statute's significance, the Supreme Court found the 
federal district court had "enjoined the land transfer on an entirely different basis: its suspicion of 
an illicit governmental purpose." 
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It examined the events that led to the statute's enactment and found an intent to 
prevent removal of the cross. Deeming this intent illegitimate, the court concluded 
that nothing of moment had changed. 

In "dismissing Congress's motives as illicit," the Supreme Court found the federal district court 
"took insufficient account of the context in which the statute was enacted and the reasons for its 
passage."  In particular, the Supreme Court found an appropriate Establishment Clause inquiry 
"must take account of context and consequences." 

Under the circumstances of this case, the Supreme Court found the federal district court "did not 
attempt to reassess the findings in light of the policy of accommodation that Congress had 
embraced" in the land transfer statute.  On the contrary, the Supreme Court found the federal 
district court had "concentrated solely on the religious aspects of the cross, divorced from its 
background and context."  In so doing, the Supreme Court found the federal district court had 
erred in maintaining a permanent injunction without attempting "to reassess the findings in light 
of the policy of accommodation that Congress had embraced." 

Respect for a coordinate branch of Government forbids striking down an Act of 
Congress except upon a clear showing of unconstitutionality. The same respect 
requires that a congressional command be given effect unless no legal alternative 
exists.  

Even if, contrary to the congressional judgment, the land transfer were thought an 
insufficient accommodation in light of the earlier finding of religious 
endorsement, it was incumbent upon the District Court to consider less drastic 
relief than complete invalidation of the land-transfer statute...  

The land-transfer statute embodies Congress's legislative judgment that this 
dispute is best resolved through a framework and policy of accommodation for a 
symbol that, while challenged under the Establishment Clause, has complex 
meaning beyond the expression of religious views.  

That judgment should not have been dismissed as an evasion, for the statute 
brought about a change of law and a congressional statement of policy applicable 
to the case. Even assuming that the land-transfer statute was an attempt to prevent 
removal of the cross, it does not follow that an injunction against its 
implementation was appropriate. 

As a result, in light of a congressionally authorized land transfer, the Supreme Court concluded 
that the federal district court should have considered "the necessity of further action, such as 
signs to indicate the VFW's ownership of the land." 

As we have noted, Congress directed the Secretary of the Interior to install near 
the cross a replica of its original memorial plaque. One of the signs that appears in 
early photographs of the cross specifically identifies the VFW as the group that 
erected it. 
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PRIVATE LAND 

In failing to consider "the change in law and circumstances effected by the land-transfer statute," 
the Supreme Court questioned whether "the 'reasonable observer' standard continued to be the 
appropriate framework through which to consider the Establishment Clause concerns."  The 
federal district court had used this standard to justify the issuance of a permanent injunction 
ordering removal of the cross.  In the opinion of the Supreme Court, the "reasonable observer" 
standard would no longer apply if the Government was no longer the owner of the parcel at 
issue: 

[P]ersons who observe donated monuments routinely -- and reasonably -- 
interpret them as conveying some message on the property owner's behalf… As a 
general matter, courts considering Establishment Clause challenges do not inquire 
into "reasonable observer" perceptions with respect to objects on private land.  

Accordingly, the Supreme Court found "the message conveyed by the cross would have to be 
assessed in the context of all relevant factors.  In particular, the Court found the federal district 
court should have considered "the effect that knowledge of the transfer of the land to private 
ownership would have had on any perceived governmental endorsement of religion."   

SECULAR PURPOSE 

As characterized by the Supreme Court, the federal district court had "concentrated solely on the 
religious aspects of the cross, divorced from its background and context."  In so doing, as 
required by the "Lemon test," the Supreme Court found the lower courts had failed to determine 
"whether the Government's actions had a secular purpose or caused excessive entanglement" 
based upon the following circumstances: 

Private citizens put the cross on Sunrise Rock to commemorate American 
servicemen who had died in World War I. Although certainly a Christian symbol, 
the cross was not emplaced on Sunrise Rock to promote a Christian message.  

Placement of the cross on Government-owned land was not an attempt to set the 
imprimatur of the state on a particular creed. Rather, those who erected the 
cross intended simply to honor our Nation's fallen soldiers.  

Time also has played its role. The cross had stood on Sunrise Rock for nearly 
seven decades before the statute was enacted. By then, the cross and the cause it 
commemorated had become entwined in the public consciousness. Members of 
the public gathered regularly at Sunrise Rock to pay their respects. Rather than let 
the cross deteriorate, community members repeatedly took it upon themselves to 
replace it.  

In light of such circumstances, the Supreme Court noted further that "[t]he Constitution does not 
oblige government to avoid any public acknowledgment of religion's role in society.  
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The goal of avoiding governmental endorsement does not require eradication of 
all religious symbols in the public realm. This Court has long recognized that the 
government may (and sometimes must) accommodate religious practices and that 
it may do so without violating the Establishment Clause. Rather, it leaves room to 
accommodate divergent values within a constitutionally permissible framework... 
A relentless and all-pervasive attempt to exclude religion from every aspect of 
public life could itself become inconsistent with the Constitution. 

In this particular instance, the Court found federal legislation authorizing "ownership of the cross 
by a private party, rather than by the Government" was one way to accommodate the secular 
purpose of the cross while "avoiding the perception of governmental endorsement."  As noted by 
the Court, a memorial cross "need not be taken as a statement of governmental support for 
sectarian beliefs."  

[A] Latin cross is not merely a reaffirmation of Christian beliefs. It is a symbol 
often used to honor and respect those whose heroic acts, noble contributions, and 
patient striving help secure an honored place in history for this Nation and its 
people.  

Here, one Latin cross in the desert evokes far more than religion. It evokes 
thousands of small crosses in foreign fields marking the graves of Americans who 
fell in battles, battles whose tragedies are compounded if the fallen are forgotten. 

Moreover, in this particular instance, the Supreme Court noted that "Congress ultimately 
designated the cross as a national memorial, ranking it among those monuments honoring the 
noble sacrifices that constitute our national heritage."  

Research discloses no other national memorial honoring American soldiers -- 
more than 300,000 of them -- who were killed or wounded in World War I. It is 
reasonable to interpret the congressional designation as giving recognition to the 
historical meaning that the cross had attained.  

CONCLUSION 
 
As a result, the Supreme Court remanded (i.e., sent back) this case to the federal district court to 
reconsider its decision and conduct the "proper inquiry" into whether implementation of the land 
transfer statute had effectively cured any alleged Establishment Clause violation,  
 
******************* 
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