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The Shanks decision described herein is another recent example of an individual claiming a protected 
right under First Amendment of the United States Constitution to engage in a particular recreational 
activity in a public park.  Traditionally, the federal courts have held public parks to be the quintessential 
public forums for public discourse.  As a result, the First Amendment zealously protects the right of free 
speech in public parks.  Any government restraints on free speech activity in public parks must be 
content-neutral, reasonable time, place, and manner restrictions.   
 
Speech and conduct are not viewed the same under the First Amendment.  As illustrated by Shanks, 
unlike political or symbolic speech, mere conduct, specifically recreational activity in a public park, is 
not afforded a significant level of protection by the First Amendment.  Rather, federal courts will uphold 
governmental regulation of various public park uses, such as use of motorized vehicles, as long as there 
some rational basis for such control.  Further, there is a presumption that public park regulations which 
do not regulate fundamental rights, such as free speech, are rationally related to a legitimate government 
interest. 
 
You Can Talk the Talk, But Can You Walk the Walk? 
 
In the case of Shanks v. Forsyth County Park Authority, INC., 869 F.Supp. 1231 (M.D. N.C. 
1994)  brought a civil rights action against defendant Forsyth County Park Authority, Inc. ("Park 
Authority") and  Lash Sanford ("Sanford"), the Manager of Tanglewood Park.  In his complaint, Shanks 
alleged that "the Park Authority and Sanford have wrongfully excluded all motorcyclists from 
Tanglewood Park through a motorcycle ban in violation of the First Amendment of the United States 
Constitution.  The facts of the case were as follows.   
 
            Shanks is a resident of Forsyth County and is duly licensed to ride a motorcycle in 

North Carolina. He owns and actively rides a motorcycle throughout the United States 
and Canada. In August of 1992, Shanks was assisting in the "Tour of Tanglewood," a 
bicycle tour for charity at Tanglewood Park. When Shanks arrived at Tanglewood Park 
on his motorcycle, a Tanglewood Park employee told him that he could not enter 
Tanglewood Park on a motorcycle. In addition, several other motorcyclists were also 
told that they could not enter the park on motorcycles. The reason for this exclusion 
was a 1981 resolution adopted by the Park Authority which banned all motorcycles 
from Tanglewood Park. There are signs posted at the entrance which give notice of the 
motorcycle ban. 
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            In May of 1993, the Park Authority formed a task force to discuss repealing the 
motorcycle ban for the Tour of Tanglewood. In July of 1993, the Park Authority 
modified the ban by allowing motorcycles in Tanglewood Park during the Tour of 
Tanglewood and also giving Sanford, the manager of Tanglewood Park, discretionary 
authority over the admission of motorcycles at all other times.  In August of 1993, 
Shanks and other motorcyclists were allowed to enter the Tanglewood Park to assist 
the Tour of Tanglewood.  

 
Shanks alleged that "as a direct and proximate result of the wrongful actions of Defendants," he had 
been "wrongfully excluded from Tanglewood Park; has suffered humiliation and mental distress; and has 
been unreasonably selected for exclusion from this park."  As a result, Shanks claimed that "the 
County's ban on motorcycles violates his freedom of speech rights as guaranteed by the First 
Amendment."   
 
The issue before the federal district court was, therefore, "whether Shanks can invoke the First 
Amendment in challenging the motorcycle ban."  In determining the applicability of the First Amendment 
freedom of speech rights, the court wound determine "whether Shanks' motorcycle riding is expressive 
conduct." 
 
            The First Amendment protection does not stop at the written or spoken word but can 

also extend to certain conduct. Indeed, while the Supreme Court has rejected the view 
that an apparently limitless variety of conduct can be labeled "speech" whenever the 
person engaging in the conduct intends thereby to express an idea. 

 
            To determine whether certain conduct is communicative for First Amendment purposes, 

courts must ask whether an intent to convey a particularized message was present, and 
whether the likelihood was great that the message would be understood by those who 
viewed it.  

 
Applying these principles to the facts of the case, the federal district court concluded that "Shanks' 
motorcycle riding is not speech within the confines of the First Amendment."  
 
            Shanks does not allege that he intended to convey any particularized message by riding 

his motorcycle at Tanglewood Park nor does it appear that any such message would be 
understood by those who viewed it. Thus, no speech is involved by Shanks' motorcycle 
riding so as to bring the conduct within the purview of the First Amendment.  

 
            Thus, viewing the complaint in a light most favorable to Shanks, it appears certain that 

Shanks cannot prove a set of facts which would entitle him to relief under the First 
Amendment.  

 
The federal district court, therefore, granted the County's motion to dismiss on Shanks' First 
Amendment claim. 
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Shanks had also argued that "the County's ban on motorcycles violates the Equal Protection Clause of 
the Fourteenth Amendment."  Specifically, Shanks alleged that "the County's ban on motorcycles 
infringes upon his fundamental rights of interstate and intrastate travel."  The federal district court noted 
as follows that [t]he Supreme Court has long recognized a fundamental right to interstate travel:  
 
            [The Supreme Court of the United States] long ago recognized that our constitutional 

concepts of personal liberty require that all citizens be free to travel throughout the 
length and breadth of our land uninhibited by statutes, rules, or regulations which 
unreasonably burden or restrict this movement... [T]he constitutional right to travel from 
one state to another occupies a position fundamental to the concept of our Federal 
Union... [T]he federal guarantee of interstate travel protects interstate travelers against 
two sets of burdens: the erection of actual barriers to interstate movement and being 
treated differently from intrastate travelers...  [A] purely intrastate restriction does not 
implicate the right of interstate travel, even if it is applied intentionally against travelers 
from other states, unless it is applied discriminatorily against them. 

 
However, under the circumstances of this case, the federal district court found that "the County's 
motorcycle ban does not implicate either of the protections enunciated," i.e.,  erection of actual barriers 
to interstate movement and being treated differently from intrastate travelers. 
 
            First, the only barrier resulting from the County's policy is in the immediate area of 

Tanglewood and would, thus, restrict movement from one area of North Carolina to 
another. Second, the County's motorcycle ban applies to both travelers from North 
Carolina and travelers from outside North Carolina and is not applied in a 
discriminatory way. Thus, the right to interstate travel is not implicated in this case...  

 
            [W]e are unable to perceive how the regulation impedes the plaintiffs' right to travel or 

serves to punish the exercise of the right of interstate movement. The right to travel does 
not require the state to avoid any regulation of methods of transportation. Here, the 
regulation does not prevent any person from travelling once inside the park. It simply 
bars motorcycles as the mode of transportation.  

 
For equal protection purposes, the federal district court stated that "a law or ordinance must only be 
rationally related to a legitimate state interest... unless a classification infringes upon a fundamental right 
or a suspect class."  Applying these principles to the facts of the case, the court noted Shanks did not 
allege that he is a member of a suspect class, nor did the County's motorcycle ban infringe upon a 
fundamental right.  As a result, the district court found that "rational basis is the appropriate standard of 
review." 
 
           When applying rational basis review, courts presume the constitutionality of the 

ordinance's classification.  A statutory discrimination will not be set aside if any state of 
facts reasonably may be conceived to justify it...  [W]here rational basis is the standard, 



 LAW REVIEW AUGUST 1995 
 

 

 
 
 4 

those challenging the legislative judgment must convince the court that the legislative 
facts on which the classification is apparently based could not reasonably be conceived 
to be true by the governmental decisionmaker... [A] classification subject to rationality 
review must be upheld against an equal protection challenge if there is any reasonably 
conceivable state of facts which could provide a rational basis for the classification.  

 
As characterized by the court, Shanks had alleged that "[t]he exclusion of motorcycles from 
Tanglewood Park is not reasonably or rationally related to a legitimate government interest."   
 
            Shanks also alleges a hypothetical example of the ban's irrationality by stating that "if the 

purported interest of the Defendants' policy is to regulate noise within the park, the 
Defendant can do so exclusive of a selective ban of motorcycles by enacting general 
noise regulations."  Shanks then alleges that "the task force admitted that Defendant 
Sanford's pick-up truck, which is allowed in the park, is noisier than the Plaintiff's 
motorcycle."  

 
"Even taking Shanks' allegations as true," the federal district court held that "Shanks has not alleged facts 
sufficient to overcome the presumption of rationality that applies in this case."  
 
            Shanks' allegation that the County's motorcycle ban is not reasonably or rationally 

related to a legitimate government interest is wholly conclusory. Furthermore, Shanks' 
allegation that Defendants can regulate noise within the park in other less discriminatory 
ways assumes only one possible rationale for the ban. It is readily apparent that 
Defendants' motorcycle ban could be for reasons other than noise.  

 
            For example, Defendants could rationally conclude that banning motorcycles from 

Tanglewood Park would increase safety, especially since Tanglewood Park is home to 
several outdoor activities (golf, horseback riding, fishing, picnicking, etc.) and 
motorcycles, unlike other vehicles, can be driven off the road at very high speeds.  

 
              In addition, while other vehicles, such as trucks, could also be driven off-road, trucks 

are occasionally needed for off-road driving for such legitimate purposes as the 
maintenance of the park grounds and the transportation of large and/or cumbersome 
machinery. Clearly, off-road motorcycling would serve no such purposes. Thus, Shanks 
has not alleged facts sufficient to overcome the presumption of rationality coupled with a 
readily apparent justification for the ban.  

 
The federal district court, therefore, granted the County's motion to dismiss Shanks' equal protection 
claim.  In addition, assuming "there is a substantive due process right to intrastate travel," the federal 
district found the County had not infringed any such right in this particular instance.  
 
              In determining whether there is a fundamental right to intrastate travel, courts have also 

looked to the substantive branch of the Due Process clause... [W]hile the Due Process 
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Clause substantively protects unenumerated rights so rooted in the traditions and 
conscience of our people as to be ranked as fundamental the relevant traditions must be 
identified and evaluated at the most specific level of generality possible...  [T]he right to 
move freely about one's neighborhood or town, even by automobile, is indeed implicit in 
the concept of ordered liberty and deeply rooted in the Nation's history...  

 
              [A]ssuming arguendo [i.e., for the sake of argument] that there is a substantive right to 

intrastate travel growing out of the Due Process clause, such a right is not implicated in 
this case...   

 
              First, the ban on motorcycles from Tanglewood Park does not prevent people from 

traveling to the Park. It merely prohibits people from entering the Park on a motorcycle. 
Second, the ban on motorcycles from Tanglewood Park does not prevent people from 
traveling once inside the Park. It merely prohibits motorcycles as the means of 
transportation. People are free to travel inside the Park through other methods of travel 
such as by foot, car, bicycle, etc. As such, the ban on motorcycles does not impede a 
person's right to travel but merely regulates the method of travel once inside the Park.  

 
The federal district court, therefore, dismissed Shanks' civil rights claims against the County and its park 
manager. 


