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The Gerritsen decision described herein illustrates the constitutional morass which accompanies an 
attempt to develop park regulations in response to the political activity of a particular individual. 
Specifically, any attempt to develop constitutional policies to discourage protest activities in the park will 
be particularly suspect "as applied" to the apparent target of such regulations. In this particular instance, 
the challenged park regulations were unconstitutional as applied to Gerritsen because the city's admitted 
purpose in enacting the permit scheme was to discourage Gerritsen's protest activities in the park. It 
would, therefore, behoove an agency to develop a formal policy concerning the distribution of literature 
in a public park before such regulations are necessitated by the potentially disruptive political activities of 
an individual or group.  
 
Land of a Thousand Handbills 
 
In the case of Gerritsen v. City of Los Angeles, 994 F.2d 570 (9th Cir. 1993), plaintiff Jack Gerritsen 
alleged that the City's regulation of handbill distribution of in an urban park deprived him of his First 
Amendment rights. The facts of the case were as follows: 
 
 Jack Gerritsen has strongly held opinions about the Mexican government and United 

States-Mexico relations. Gerritsen has sought to express these views by distributing 
literature, giving speeches, organizing rallies, and utilizing a variety of other protest 
activities throughout the greater Los Angeles area. 

 
Gerritsen has distributed his literature and made speeches in a variety of cities and parks 
in the Los Angeles area, but El Pueblo de Los Angeles State Historic Park ("El Pueblo 
Park") is one of his favorite sites because of its many Mexican American and Mexican 
visitors. He believes this audience is more likely than others to be receptive to his 
message critical of policies of the Mexican government and the United States' 
relationship with Mexico. He estimates that between 1986 and 1991, the period during 
which he claims his rights were violated by the City and city officials, he visited the park 
400 times and distributed more than 50,000 handbills in El Pueblo Park.  

 
 Each year approximately two million people visit El Pueblo Park, located in downtown 

Los Angeles. The park was established to commemorate the City's Mexican heritage 
and recognize its present-day Mexican-origin population. In addition to a plaza area 
with an open-air bandstand, El Pueblo Park contains the Olvera Street shopping and 
dining area with 78 businesses, the Plaza Catholic Church and the Biscailuz Building 
which houses the Mexican Consulate. The City's Board of Recreation and Parks sets 
policy for the park and controls its day-to-day operations. 

 
 During Gerritsen's visits to the park, he has had a number of conflicts with employees of 

the park's security force, park administrators, officers of the Los Angeles Police 
Department, and representatives of the Mexican Consulate. Gerritsen testified to 
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numerous incidents of harassment, verbal and physical intimidation, detention, arrest, 
and physical assault by park security guards, Mexican Consulate security officers, and 
Los Angeles police officers. At trial, the City argued that its official policy was not to 
enforce the policies, claimed that all of these altercations were provoked by Gerritsen, 
and portrayed Gerritsen as an uncontrollable protestor. 

 
 On August 11, 1983, in response to conflicts between Gerritsen and park 

administrators and security guards, the City's Board of Recreation and Parks 
Commission enacted provisions regarding handbill distribution in El Pueblo Park. Prior 
to the enactment of this policy, there was no formal policy concerning the distribution of 
literature in the park. The City concedes that these provisions were prompted solely by 
Gerritsen's political activity in the park and were the result of consultations between El 
Pueblo Park Director Jerry Smart and the City Attorney's office. The guidelines have 
never been repealed.  

 
 The 1983 guidelines contain two basic policies. First, the so-called blue line policy 

prohibits all handbill distribution in certain areas of the park (indicated by blue 
demarcations on the pavement). These areas include two of the park's most popular 
areas--the area around the Mexican Consulate and the Olvera Street merchants area. 
The second policy establishes a permit scheme for limited handbill distribution in other 
areas of the park. According to the regulations, "the Park Director shall issue a permit 
immediately on proper application" unless one of five specified grounds for denial exist. 
If the director denies the permit, he is required to inform the applicant in writing and to 
specify the reasons for the denial. 

 
 The listed grounds for permit denial are the following: (1) a prior permit has been 

granted for the same area, which is too small for multiple permits; (2) a danger to public 
health or safety will result; (3) the applicant desires too many persons to engage in the 
proposed distribution; (4) distribution is prohibited in the target location (e.g., the 
blue-line areas); (5) the activity would constitute a violation of local, state or federal law. 

 
 Both park director Jerry Smart and Gerritsen testified at trial that Smart informed 

Gerritsen of the new rules regarding handbill distribution in the park shortly after their 
passage. About a month later, Gerritsen filed the first of hundreds of applications for 
permits to distribute literature. In some cases Gerritsen received permits, but in other 
cases he was denied permission to distribute literature. Sometimes the denials were 
based upon one of the reasons in the written Guidelines; on other occasions, the 
director hand-wrote a reason for denying the permit which did not appear on the permit 
form. Gerritsen testified that he initially did not distribute literature in the blue-line areas, 
but that he later distributed handbills throughout the park, regardless of whether he 
received permits to do so. He stated that he would have distributed even more handbills 
had the permit policy not been in existence. 

 
 Although the City Attorney's office helped draft the provisions, that office later advised 

park officials not to enforce either the blue-line ban or the permit scheme. The parties 
dispute exactly when the City ceased enforcing the policies...  

 
 Gerritsen testified that, even after Smart directed park security guards to stop enforcing 
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the permit policy, the guards continued to harass Gerritsen about his political activities 
and detained him on more than 20 occasions: "These permit denials were enforced on 
many occasions by security guards. On numerous occasions, they would approach me 
and ask me for a permit. When I could not show them a granted permit, they would tell 
me to get out of the park or attempt to arrest me or handcuff me." 

 
The federal district court found that "the El Pueblo Park guidelines were not enforced by the City" and, 
thus, "they were not applied to Gerritsen." In so doing, the federal district court did not address 
Gerritsen's claim that "the blue-line ban and the permit scheme are unconstitutional." Gerritsen appealed. 
 
Protected, Public Forum, Reasonable Regs? 
 
On appeal, Gerritsen argued that "the City's policy regarding the distribution of handbills in El Pueblo 
Park is unconstitutional as applied to him." Specifically, Gerritsen contended that "neither the blue-line 
ban nor the permit scheme are valid time, place or manner restrictions on protected speech in public 
forums."  
 
In addressing Gerritsen's "as applied" First Amendment challenge," the federal appeals court 
acknowledged that the specific inquiry was "whether or not the plaintiff's activities are protected speech 
or conduct." If so, the court would than determine "whether the government restriction occurs in a public 
or non-public forum, and whether or not the restriction is a valid time, place or manner regulation."  
 
In this particular instance, the federal appeals court found that "Gerritsen's speech clearly is protected by 
the First Amendment" because "he attempted to distribute handbills discussing his political beliefs." 
Accordingly, the appeals court considered "whether or not the blue-line ban involved a public forum." 
 
 Since public parks such as El Pueblo represent the quintessential public forum, the City 

bears the burden of distinguishing these particular areas of the park as "non-public" in 
nature... [T]he record reflects that the blue-line ban prohibited handbill distribution in 
two areas of the park: the Olvera Street merchants area and the sidewalk areas 
immediately surrounding the Mexican Consulate.  

 
As described by the appeals court, the City maintained that "the blue-line areas are distinct from the rest 
of the park, which they concede is a public forum."  
 
 It claims that the Olvera Street area is a distinctive section of the park, with a unique 

historic and cultural atmosphere which is designed to foster commercial exchange. It 
claims that the area around the Mexican Consulate is semi-private in nature and that it 
has particular functions to carry out which necessitate separation from activities in other 
areas of the park.  

 
The appeals court found "these arguments unconvincing." Specifically, the appeals court found that "the 
blue-line areas are indistinguishable from the park as a whole, and, thus, that these areas constitute a 
public forum." 
 
 While the Olvera Street area may have a special ambience, it is still part of the park and 

it is indistinguishable from other sections of the park in terms of visitors' expectations of 
its public forum status. Indeed, to many visitors, Olvera Street is the heart of El Pueblo 
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Park. Similarly, the walkways and sidewalks leading up to and surrounding the Mexican 
Consulate are no different from others in the park.  

 
Valid Restrictions? 
 
Having found that "the blue-line areas are a public forum," the appeals court acknowledged that "the ban 
on handbill distribution must be a valid time, place or manner restriction if it is to pass constitutional 
muster."  
 
 Traditional public forums, such as parks and public streets, however, are open to all 

manner of speech, subject only to reasonable time, place and manner restrictions... 
Such a restriction must (1) be content-neutral, (2) be narrowly tailored to serve a 
significant government interest, and (3) leave ample alternatives of communication.  

 
In this particular instance, the appeals court found that "the ban meets the first criterion, since it prohibits 
all handbills without regard to their content." In addition, the court found that the ban "also meets the 
third criterion since there are ample alternative channels of communication." Specifically, the court found 
that "Gerritsen could leaflet in other areas of the park or, presumably, he could use methods other than 
handbills to express his political views."  
 
Significant Governmental Interest? 
 
In the opinion of the appeals court, "[t]he more difficult question is whether the blue-line ban is narrowly 
tailored to achieve a significant government interest." The appeals court noted that the City advanced the 
following "three significant government interests behind the blue-line ban":  
 
 (1) preserving the historic quality of the Olvera Street area; (2) maintaining a calm, 

secure environment for the Consulate and its visitors; (3) avoiding congestion in these 
often crowded areas.  

 
While conceding that "these interests are substantial," the appeals court questioned "the City's manner of 
achieving them."  
 
 While the ban is narrow in its reach, in that it affects only these specific areas... [C]ourts 

rarely have upheld complete bans on a category of First Amendment expression... 
Similarly, in the case at bar, the blue-line areas are indistinguishable from other parts of 
the park. Nor is there evidence that Gerritsen's handbill distribution interfered with 
operation of these park areas. To the extent that City officials sought to curtail 
unprotected activity in the blue-line areas (such as disruption of other legitimate park 
activities, the business of the Mexican Consulate, or visitors' enjoyment of the park), the 
total ban on handbill distribution is substantially broader than necessary. Moreover, City 
officials already had in place regulations to prevent these behaviors, as indicated by the 
occasions (some of which are described later in this opinion) when park officials did not 
hesitate to enforce laws aimed at Gerritsen's unprotected, disruptive conduct.  

 
Accordingly, the appeals court concluded that "a total ban on this activity in these areas is unjustified." 
The appeals court then addressed the constitutionality of the permit scheme. In so doing, the appeals 
court applied the same analysis as that described above for the "blue-line ban portion of the El Pueblo 
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Park guidelines." The appeals court reiterated its findings that "Gerritsen's activity is protected by the 
First Amendment and the park is a public forum." Accordingly, "in order to survive" Gerritsen's 
constitutional challenge, the appeals court found the permit scheme must satisfy the following three 
pronged test: 
 
 [T]he permit scheme must be (1) be content-neutral, (2) be narrowly tailored to serve a 

significant government interest, and (3) leave open ample alternative channels of 
expression.  

 
Applying these criteria to the facts of the case, the appeals court found the permit scheme satisfied the 
first and third prongs of the test.   
 
 The permit scheme is content-neutral in that it applies across the board to all types of 

handbills. While a person who is denied a permit to distribute handbills would be 
foreclosed from that method of communication, he or she would still have the option of 
engaging in other forms of expressive activity.  

 
No Significant Interest 
 
The appeals court, however, found the challenged permit scheme failed the second prong of the test 
because  the court was unable "to discern any significant government interest in proposing the permit 
rule".  
 
 In determining whether a permit scheme is narrowly tailored to serve a significant 

government interest, we look to the "fit" between the state's regulation and the stated 
purposes in making this determination... The record reveals only one express reason for 
the City's enacting the permit scheme--to make it more difficult for Gerritsen to 
distribute handbills regarding his political beliefs. 

 
 We hold that this purpose is not a significant government interest. Moreover, it is not a 

legitimate government interest--it is precisely the type of viewpoint censorship which the 
Constitution seeks to prevent. The Supreme Court and this court have made it clear that 
certain government interests are impermissible -- the purpose of curtailing political 
speech which is controversial or anti-government is among these. 

 
 We note that the impermissible government purpose here -- to discourage Gerritsen 

from expressing his views in the park--comes close to destroying the permit scheme's 
content neutrality. Although the scheme is content neutral on its face, this purpose may 
convert it to a viewpoint-based regulation. Government regulation of expressive activity 
is content neutral so long as it is justified without reference to the content of the 
regulated speech. 

  
 Since we cannot discern a significant government interest behind the permit scheme, the 

City cannot show that it is narrowly tailored to meet such an interest. Thus, the permit 
prong of the El Pueblo Park guidelines fails the test for a valid time, place or manner 
restriction. 

 
Accordingly, the appeals court concluded that "the city's El Pueblo Park policies, we hold that these 
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regulations violate the First Amendment."  
 
 The blue-line ban is not narrowly tailored; the city failed to justify the need for a 

complete prohibition on handbill distribution in the blue-line areas. The permit scheme 
fails because the city's purpose in enacting the scheme--to discourage Gerritsen's 
protest activities in the park-- was invalid.  

 
The appeals court, therefore, sent this case back to the trial court "so that it may determine Gerritsen's 
damages against the City for violations of his constitutional rights." 
 


