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In keeping with P&R's focus on water parks and marinas, this month's column describes a rather recent 
state supreme court decision involving a lease arrangement between a marina operator and a public 
utility.  This is a commonplace situation.  In many instances, marinas are operated by private operators 
who lease the premises from the public landowners of lake and reservoir projects.  To what extent does 
the landlord remain liable for the tenant's alleged negligence in the operation of the marina once the land 
is leased?  The Dunaway decision described below provides some insight into the effect of a lease on 
landowner liability. 
 
In a lease, the landlord relinquishes control of the premises to the tenant for the specified period of time. 
 As a general rule, there is no liability where there is no control.  Consequently, a landlord who totally 
relinquishes control of the premises, is generally relieved of any liability for injuries sustained on the 
premises.  On the other hand, where the landlord exercises some degree of control, this joint control 
with the tenant may also result in joint responsibility for injuries sustained on the premises. 
 
In the Dunaway case, the plaintiff argued that the public utility landowner should be held liable for 
alleged defects on the premises because the terms of the lease allowed the landlord some discretion to 
exercise control over the premises.  Further, the plaintiff in this case argued that the federal operating 
license of the public utility defendant imposed a higher legal standard of care than otherwise applicable 
in the usual landlord/tenant situation.  The state supreme court in this instance considered each of these 
arguments.  In so doing, the court's decision illustrates the effect of leasing on landowner liability for 
recreational injuries.     
 
LEASING LIABILITY FOR HIDDEN DEFECTS 
 
In the case of Alabama Power Company v. Dunaway, Ala., 502 So.2d 726 (1987), plaintiff Kathy 
Dunaway brought this action after her four-year-old son, Daniel, drowned in a lake created by 
defendant Alabama Power Company (APCO) as part of a hydroelectric dam project.  The facts of the 
case were as follows: 
 

Lake Martin was created by the construction of Martin Dam across the Tallapoosa 
River by APCO pursuant to a license which it acquired in 1923.  APCO held a 50-year 
license to operate a hydroelectric facility at Lake Martin; that license expired in 1973 
and was renewed in 1978 by the Federal Energy Regulatory Commission.  There are 
21 public recreation facilities on Lake Martin, 5 of which are on land owned by APCO. 
 One of the commercial recreation facilities located on APCO land is Real Island 
Marina. 

 
Real Island Marina was leased by APCO to Earl Crutchfield who, on October 15, 
1976, assigned his lease to one of the defendants, David Garner.  The premises were 
leased for use as a commercial campsite and for other recreational purposes.  APCO 
had no obligation to repair under this lease.  Garner's rent was based upon a flat rate 
calculated solely on the number of structures located on the premises.  Dan Capps, 
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supervisor or recreational development for APCO, was Garner's liaison with APCO.  
Capps made an annual rental inspection and was responsible for determining whether 
Garner was operating Real Island Marina as a "commercial campsite."  The results of 
this inspection were required to be reported to the Federal Energy Regulatory 
Commission (FERC).  In November 1978, APCO approved the location and 
construction of a picnic pavilion located approximately 30 feet from the water.  APCO 
also approved the building of several seawalls along the edge of the lake at Real Island 
Marina. 

 
Prior to Daniel's death, there were no designated swimming areas at Real Island 
Marina.  Adults and children usually swam anywhere that the water was shallow.  
Garner had no lifeguards at the Marina, and he had posted a sign reading "Danger, 
swim at your own risk."  Prior to Daniel's death, no one had ever drowned at Real 
Island Marina. 

 
David Dunaway, Daniel's father, took his two sons and his mother camping at Real 
Island Marina on May 22, 1982.  They spent that night in a camper about 20 feet from 
the water's edge.  The next morning, David took his two sons swimming.  Daniel could 
not swim.  Later in the day, Daniel, who had changed from his bathing suit to his regular 
clothing was with his father under the picnic pavilion for a company picnic.  There was a 
crowd of people in the pavilion, some between the pavilion and the water's edge, and 
approximately 75 people in the water.  Daniel disappeared.  A few minutes later David 
Dunaway began searching for his son, and Daniel's body was found floating in the lake. 
 He had drowned.  No one observed Daniel enter the lake, and there was no direct 
evidence as to how, when, where, or why Daniel had entered the lake. 

 
Dunaway settled with defendant Garner.  In the suit against defendant APCO, Dunaway alleged APCO 
was negligent in failing "to maintain the premises at Real Island Marina in a safe condition, by allowing 
Garner to locate a picnic pavilion near a seawall on which there were no guardrails to prevent persons 
from inadvertently falling into the water."  In addition, Dunaway alleged that APCO was negligent in 
failing "to require Garner to employ lifeguards."  The jury returned a verdict for Dunaway; APCO 
appealed to the Supreme Court of Alabama. 
 
As noted by the court, "APCO was a landlord who leased all of the area comprising Real Island Marina 
to Garner prior to this tragic accident."  Further, the court acknowledged that "Daniel and his father 
were Garner's invitees at Real Island Marina at the time of the accident."  As described by the state 
supreme court, the landlord is only liable for injuries resulting from latent [i.e. hidden] defects, known 
to him at the time of the leasing, and which he concealed from the tenant. 
 
Applying this rule of law to the facts of the case, the state supreme court found "no factual basis for 
liability of APCO as landlord under either of Dunaway's theories of negligence [i.e. the location of the 
pavilion and the lack of lifeguards]." 
 

The picnic pavilion and seawall were built by the lessee (Garner) and if there was a 
"defect" arising from the pavilion's proximity to the water, it was obvious to any 
observer.  This was no "latent" defect.  The testimony showed that Dunaway, as well as 
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Daniel's father, had been to Real Island Marina with Daniel and both knew of the 
location of the pavilion with respect to the water and of the absence of guardrails on the 
seawall.  There were no lifeguards at the marina, and Garner had erected a sign reading 
"Danger, swim at your own risk."  The lack of lifeguards is a condition which could have 
been discovered by Garner's invitees by their reasonable and customary inspection.  
Therefore, this was not a "latent defect." 

 
The mere fact that APCO as landlord knew of the location of the pavilion in relation to 
the seawall and knew of the absence of guardrails on the seawall is irrelevant because 
this "defect" was not a latent one.  The same rule would apply as to the absence of 
lifeguards. 

 
The state supreme court also considered Dunaway's argument that APCO retained sufficient control of 
the premises under the following terms of the Garner lease. 
 

Real Island Marina was leased to Garner.  The term was for ten years.  APCO 
reserved the right to cut and remove timber from any part of the land, but not only 
disclaimed liability for any claim for damages to property or injury to persons resulting 
from the falling of any limb or tree but received a promise of indemnification from 
Garner for any such claim.  APCO reserved the right to utilize any part of the leased 
premises for electric transmission lines and other facilities necessary or useful in its 
public utility business but not if they unreasonably interfered with Garner's use of the 
leased premises as a commercial campsite.  APCO could prescribe additional rules and 
regulations for Garner to comply with if APCO deemed the "laws applicable to the use 
of the leased premises" inadequate. 

 
As noted by the state supreme court, there was "no evidence" that APCO had exercised its right under 
the lease to prescribe additional rules and regulations and, thereby, assume joint control of the premises 
and, perhaps, a legal duty "prior to Daniel's drowning, for the protection of the public peace, health, and 
safety."  As a result, the court concluded that "none of these reservations imposed upon APCO as 
landlord any duty greater than the duty which the law of this state imposes upon landlords generally," i.e. 
liability limited to latent defects hidden from the tenant. 
 
In addition, the state supreme court considered "whether APCO's duty was more extensive than that of 
a normal landlord by virtue of certain regulations relating to APCO's FERC license."  In pertinent part, 
the FERC license granted APCO the authority to lease land on the hydroelectric project "only if the 
proposed use and occupancy is consistent with the purposes of protecting and enhancing the scenic, 
recreational, and other environmental values of the project."  Further, APCO was to "have continuing 
responsibility to supervise and control the uses and occupancies for which it grants permission."  
Permitted uses under the APCO's FERC license included "noncommercial piers, landings, boat docks, 
or similar structures and facilities."   
 
In the opinion of the state supreme court, there was "no evidence that Daniel's death was the result of 
any violation by APCO of the terms" of the FERC license.  Further, the court found that the regulations 
governing APCO's FERC license were not promulgated to "a class of persons which includes the 
litigant."  As a general rule, courts will not apply the statutory or regulatory standard in a tort case [such 
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as Dunaway's negligence action] if its purpose [in this case the FERC license regulations] was to secure 
to individuals the enjoyment of rights and privileges to which they are entitled only as members of the 
public. 
 

[The FERC license regulations were] adopted for the purpose of promoting the interests 
of the public generally in scenic, recreational, and other environmental values.  There is 
nothing to indicate an intent to require APCO to be responsible for eliminating inherent 
hazards to particular classes of individuals who might use the project lands for 
specialized purposes such as swimming, water skiing, bird watching, or boating. 

 
Further, the state supreme court found that there was "no evidence in the record that the accident was a 
result of any facility's not being in 'good repair'."  APCO's FERC license had also provided that APCO 
would "ensure, to the satisfaction of the Commission's [i.e. FERC] authorized representative, that the 
uses and occupancies for which it grants permission are maintained in good repair and comply with 
applicable State and local health and safety requirements." 
 

[T]here is no evidence that the picnic pavilion, or any other facility at the Real Island 
Marina, did not meet with the full satisfaction of FERC or any of its representatives, or 
did not comply with all applicable state and local health and safety requirements.  All 
evidence showed that there had never been any complaint, citation, or adverse matter 
of any kind concerning any condition prevailing at the Real Island Marina.  There are 
no applicable state or local regulations or requirements with regard to the distance 
of the pavilion from the water, the lack of a guardrail on the seawall, or the lack of 
lifeguards... 
 
There is no evidence that Real Island Marina did not enhance scenery, recreation, and 
the environment.  The Real Island Marina facilities were approved by FERC [in its 
license with APCO]...  [The FERC license] imposes upon APCO the responsibility to 
supervise the use of its premises to insure compliance with the covenants of its lease 
with Garner.  A review of the terms of that lease, as previously discussed, discloses no 
covenant or other provisions which was violated by Garner, either in regard to the 
picnic pavilion location, the seawall arrangement, or the lack of lifeguards or of a 
supervised, designated swimming area.  [Emphasis supplied by court.] 

 
The state supreme court, therefore, found "no basis for liability of APCO as landlord under either of 
Dunaway's two theories of negligence," i.e. the location of the picnic pavilion and lack of lifeguards.  
Consequently, the state supreme court ordered the trial court to reverse the judgment entered in favor of 
plaintiff Dunaway against APCO.  
 
************************************ 
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