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Landowner liability for the intentional criminal acts of unknown third parties is an unfortunate, but 
commonplace theme in recreational injury liability.  As a general rule, a landowner owes no legal duty of 
care to individuals on the premises to prevent the intentional criminal acts of others.  However, when 
criminal assault becomes foreseeable (i.e. not a mere possibility, but a probability), the landowner may 
have a duty to provide reasonable security to deter such misconduct.  The Sutter case described herein 
is one of the more recent court decisions which addresses this issue.  In this particular case, plaintiff 
offered evidence of an untrained and unqualified park security staff, as well as a history of homosexual 
activity in a city park, to establish a foreseeable risk of violent crime in a particular facility. 
 
RANDOM DAYTIME VIOLENCE 
 
In the case of Sutter v. Audubon Park Commission, 533 So.2d 1226 (La.App. 4 Cir. 1988), plaintiff 
Malcolm Sutter "was shot by an unknown assailant in a restroom facility of Audubon Park and rendered 
a quadriplegic."  Defendant Audubon Park Commission (Commission) controlled Audubon Park.  The 
facts of the case were as follows: 
 

Audubon Park, which contains approximately four hundred acres, is located in a highly 
populated residential area of New Orleans near two major universities...  On the day in 
question [October 1, 1981], Sutter developed the need of a restroom while driving 
down Magazine Street [a thoroughfare adjacent to Audubon Park] at about 3:00 in the 
afternoon, after having visited a sick friend.  As a frequent park user, Sutter was familiar 
with the location of the restrooms.  He therefore... parked his car, and walked to 
Shelter 12 [which contained a restroom facility].  Inside the restroom, he was 
confronted by an unknown gunman who first demanded his wallet and then shot Sutter 
in the chest before Sutter could comply with the demand.    

 
The trial court found that "the Audubon Park Commission had a duty to provide adequate security to 
Sutter, which duty was breached, and that the breach was a legal cause of Sutter's injury."  As a result, 
the trial court entered judgment against the Commission in the amount of $4,210,282.53.  The 
Commission appealed. 
 
As described by the appeals court, the following general principles of negligence law would determine 
liability in this case. 
 

Louisiana courts employ a duty/risk analysis to determine what constitutes actionable 
negligence...  In order to recover, plaintiff must show not only that the defendant's 
conduct was a cause-in-fact of the harm suffered, but also that the defendant breached 
a legal duty to protect against the particular risk involved... 

 
In general, owners and occupiers of land have a duty to refrain from acting negligently 
toward those they know or should know will come onto the property.  The test is 
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whether in the management of his property he has acted as a reasonable man in view of 
the probability of injury to others.  The duty is not to insure against the possibility of an 
accident, but to act reasonably.  Thus, the landowner has a duty to discover any 
unreasonably dangerous conditions on the premises and to either correct the conditions 
or warn of the danger.  A governmental agency or municipality operating a public park 
or playground is held to the same degree of care arising from ownership as any other 
person in possession and control of land; this rule requires that the agency or 
municipality use reasonable or ordinary care to keep the premises in reasonably safe 
condition for those using them. 

 
Having defined the applicable principles of law, the appeals court stated that the specific issue in this 
case was "whether this duty to maintain the park in a reasonably safe condition includes the duty to 
provide special protection against the type of criminal assault suffered by Sutter in Shelter No. 12."  
According to the appeals court, "the duty owed by an owner or occupier of land must be ascertained by 
examining the particular facts." 
 

[T]he operator of a public park does not necessarily have the same duty with regard to 
third party criminal conduct as does the proprietor of a business...  An innkeeper, for 
example, owes his guests a higher duty of care in deterring criminal assault than does an 
ordinary business proprietor.  In the same vein, the operator of a large, open public 
park may owe a lesser duty to protect against criminal activity than would the proprietor 
of a business, which is conducted in a confined space and from which the proprietor 
derives revenue.  Conversely, in an area of the park such as the zoo, a confined space 
to which admission is charged, the duty of the park operator might well be analogous to 
that of an ordinary business proprietor. 

 
In this particular instance, the Commission had maintained "a staff of security persons to enforce park 
regulations, provide information to visitors, and protect property and visitors" in Audubon Park.  As 
noted by the appeals court, much of the testimony at trial "focused upon this security staff and its 
performance."  Further, expert witnesses for Sutter testified at trial that Shelter No. 12 had "security 
weaknesses" and was unreasonably dangerous due to "the location and characteristics of the shelter."  
The appeals court, however, indicated that Sutter's evidence failed to show that "the construction of 
Shelter No. 12 violated any building code, safety code, or other objective standard."  Similarly, the 
appeals court found Sutter unable to produce evidence  nor was there any evidence to establish that 
"the Commission had knowledge of the so-called 'security weaknesses' in the shelter's design."   
 
Sutter also presented evidence "concerning crime in the park in general."  Using statistics from the New 
Orleans Police Department, Sutter's expert analyzed "crimes that occurred in the park area in 1980 and 
1981."  According to this expert, the increase in overall crimes and crimes against persons from 1979 to 
1981, combined with the high usage of the park and the relatively low level of security, increased the 
risk of crime to park patrons and made Sutter's attack reasonably foreseeable."   
 
Sutter offered evidence "concerning known homosexual activity at Shelter No. 12."  A security guard at 
the park testified that Shelter No. 12 had a reputation as a place "where homosexuals gathered."  He 
testified further that five violent crimes had occurred in the park during his ten year tenure.  All of these 
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crimes, however, had "occurred at night and none at a Shelter."  In addition, the operations manager 
and the security director at the time of the incident testified that homosexual activity, rather than violent 
crime, was a problem at Shelter No. 12.  Once again, the appeals court noted that "the preponderance 
of the evidence clearly showed that this [homosexual] activity was occurring primarily at night, not 
during the day."  
 
Based upon "the totality of the evidence" in this case, the appeals court, however, found "no basis upon 
which to conclude that Shelter No. 12 presented an unreasonable danger to park patrons." 
 

We do not find any significant history of violent crime in or around Shelter No. 12 such 
that the park Commission would have a duty to provide special security to warn its 
patrons.  Sutter's assault occurred on a sunny Saturday afternoon when there were at 
least fifty people lounging and picnicking in the area around Shelter No. 12.  Under the 
circumstances, we do not find that the mainly nighttime homosexual activity at the shelter 
made it predictable that a violent daytime assault would occur there.  Finally, we are not 
impressed by the testimony that the shelter itself, merely because of its location and 
physical design, presented an unreasonable risk to park patrons.  All these factors taken 
together did not make the shelter unreasonably  dangerous to its users.  

 
As a result, the appeals court concluded that the trial court had erred when it found that "the risk of 
crime on the premises was sufficiently foreseeable to require special protection." 
 

In reaching this conclusion, we do not discount the mass of evidence presented by 
Sutter which showed that the security staff at Audubon Park was both untrained and 
unqualified to deal with violent crime.  Under the facts of this case, however, we do not 
find that the risk of criminal assault at Shelter No. 12 was sufficient to impose a duty 
upon the park Commission to employ a mounted or foot patrol, place a permanent 
guard in the area, or alternatively, to tear down or relocate the shelter.  Sutter's shooting 
was a random, unforeseeable criminal attack which could not have been easily 
prevented.  Because we find that the Commission had no legal duty to anticipate such 
an attack, the fact that the park security may have been inadequate for other purposes is 
irrelevant. 

 
The appeals court also considered whether the Commission had assumed a duty to protect Sutter in 
Audubon Park "merely because it had a security staff."  As noted by the appeals court, there is generally 
"no duty to protect others from the criminal activities of third persons."  On the other hand, the appeals 
court acknowledged that negligence liability may be imposed "when a duty to protect others against 
such criminal misconduct had been assumed."  However, under the circumstances of this case, the 
appeals court found that the Commission "did not assume the duty of protecting against this assault." 
 

The Audubon Park security force during the daytime shift normally consisted of five 
people, four who worked in the zoo and one who continuously patrolled the remaining 
open expanse of the park in an unmarked yellow station wagon with a roof light.  This 
park patrol was uniformed but unarmed.  They carried radios which would put them in 
touch with a base station in the park.  Their stated purpose, as set forth in the security 
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manual, was to assist and provide information to park visitors, enforce park regulations 
and protect park property and visitors...  If the park had a security guard stationed in 
the vicinity of the shelter at the time of the shooting who had acted negligently, it might 
be proper to hold that the park breached an assumed duty.  However, it is 
inconceivable to suggest that merely because the park had a security patrol, it assumed 
the duty of protecting against the type of violent restroom assault experienced by Sutter. 
 Such a holding would make the operator of any public park with any type of security 
force a virtual insurer against random criminal attacks perpetrated on park visitors. 

 
As a result, the appeals court concluded that "the Audubon Park Commission had no legal duty to 
provide special protection to Shelter No. 12; nor did it assume such a duty."  The appeals court, 
therefore, reversed the judgment of the trial court and entered judgment for defendant Audubon Park 
Commission dismissing Sutter's lawsuit. 
 
**************************** 
 
Dr. Kozlowski is an adjunct associate professor in the Center for Recreation Resources Policy at the 
George Mason University, Fairfax, Virginia.  He is also the author of the Recreation and Parks Law 
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