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In the case of Pleasant Grove City v. Summum, 172 L. Ed. 2d 853 (U.S. 2/25/2009), the U.S. 
Supreme Court held the Free Speech Clause of the First Amendment did not necessarily entitle a 
private group to have a monument reflecting its views erected in a public park along with other 
monuments donated by other groups.  In so doing, the Court noted that the Free Speech Clause 
restricts government regulation of private speech, but it does not regulate government speech. 
Accordingly, the Court found the Free Speech Clause "had no application if government officials 
were engaging in their own expressive conduct":  

A government entity has the right to "speak for itself." It is entitled to say what it 
wishes. It is the very business of government to favor and disfavor points of view. 

Further, the Court noted that "[a] government entity may exercise this same freedom to express 
its views when it receives assistance from private sources for the purpose of delivering a 
government-controlled message."  

In the opinion of the Court, "[p]ermanent monuments displayed on public property typically 
represent government speech."  As noted by the Court, "[g]overnments have long used 
monuments to speak to the public."  Moreover, the Court found governments have not 
maintained "viewpoint neutrality" in constructing a monument on public land.  On the contrary, 
the Court found government design monuments as a "means of expression" to "convey some 
thought or instill some feeling in those who see the structure."   

On the other hand, the Court recognized that "the public retain strong free speech rights when 
they venture into public streets and parks" which have "immemorially been held in trust for the 
use of the public for purposes of assembly, communicating thoughts between citizens, and 
discussing public questions."  In such "traditional public fora," like public parks, the Court found 
"government entities are strictly limited in their ability to regulate private speech."  
 
(See: June 2009 Law Review "Government Controls Donated Park Monument Message" James 
C. Kozlowski. Parks & Recreation. Jun. 2009 Vol. 44, Iss. 6) 

"SCARY TIPS" 

In the case of Illinois Dunesland Preservation Society v. Illinois Department of Natural 
Resources, 584 F.3d 719 (7th Cir. 10/14/2009), the issue was whether the government had a right 
to "speak for itself" and effectively control the nature of pamphlets in a state park display rack to 
convey its "government speech" message, i.e, come to the park and have a great time on the 
sandy beaches.  In this case, the plaintiff Illinois Dunesland Preservation Society (hereinafter 
referred to as the "Society") claimed the free speech clause of the First Amendment included a 
right to have their own pamphlet included in display racks in various buildings in the park. 
Defendant Illinois Department of Natural Resources (hereinafter referred to as "DNR") had 
refused to display what was described as "a scary two-page pamphlet that the plaintiff had 
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prepared.  The pamphlet was entitled 'Tips for Avoiding Asbestos Contamination at Illinois 
Beach State Park."  

Illinois Beach State Park is a large state park abutting Lake Michigan in northeastern Illinois; it 
attracts upward of two million visitors in some years. The plaintiff Society is a nonprofit 
corporation that helped to create and continues to support the park. 

As characterized by the court, "[t]he park's numerous display racks contain a variety of brochures 
and flyers selected by park officials": 

Some of these are produced by the park itself and are guides to the park or lists of 
nearby resorts. Some are maps; some, government warnings about pathogens. 
There are also brochures advertising such draws in the area as an amusement 
park, a mall, a petting zoo, a store that sells supplies for fishermen, and other sites 
that might interest tourists. 

 
In contrast, the Society's "scary" pamphlet recommended the following "commonsense 
approaches for minimizing exposure to you and your family from asbestos contamination while 
at the beaches of Illinois Beach State Park": 
 

It warns that "many pieces of asbestos have been tumbling along the shoreline for 
years," that "microscopic asbestos can be released from the sand when agitated," 
and that "disturbing the sand can cause asbestos to become airborne." And since 
"asbestos fibers can be found wherever beach sand can go," the reader is advised 
to "wash your whole body including hair, ears, and under fingernails. Pets should 
also be washed down prio r to leaving the beach. 
 
Take care when shaking out towels and blankets that may have come into contact 
with sand. Remove all beach clothing prior to entering your car or home. Launder 
beach clothing, blankets, and towels separately. Store shoes and other hard to 
clean items outside of the home." 

The federal district court granted DNR's motion for summary judgment, effectively dismissing 
the Society's First Amendment complaint.  In the opinion of the federal district court, the Society 
had no First Amendment right to require the DNR to display Dunesland's pamphlet in the Park's 
display racks.  The Society appealed.  

ON APPEAL 

As noted by the federal appeals court, "[t]he beaches do contain asbestos fibers, possibly as a 
result of the park's adjacency to a site on which Johns-Manville once manufactured building 
materials containing asbestos."  Further, the court found "another potential source is beachfront 
homes that contained asbestos and  long ago washed into the lake."  The court, however, cited 
studies of the beaches by federal and state agencies which had "not found levels of asbestos 
sufficient to menace human health. "  U.S. Dept. of Health & Human Services, Agency for Toxic 
Substances and Disease Registry, "Health Consultation, Exposure Investigation Report on 
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Illinois Beach State Park" (Oct. 19, 2007).  Further, the record indicated that park staff does try 
"to remove from the beaches material that contains or might contain asbestos." 

According to the court, the existence of asbestos at Illinois Beach State Park had "attracted the 
attention of the media.", including an August 2, 2007 article in the Chicago Sun-Times entitled 
"It's Not Child's Play; Material Containing Carcinogen Found This Week in Sand Castle at 
Illinois Beach State Park."  As described in this news report, "material containing asbestos, a 
known carcinogen, was found this week wedged in one of the most innocent symbols of summer: 
a sand castle at the water's edge of Illinois Beach State Park." 

In stark contrast to the Society's "alarming" pamphlet, prior to 2004, the display racks in the park 
had contained a comparatively innocuous "fact sheet" prepared by state environmental and health 
agencies regarding asbestos in the park. The fact sheet acknowledged the presence of low levels 
of asbestos in the park's beaches, but denied that they were a health hazard.   

When the supply of copies ran out in 2004, the asbestos fact sheet was no longer available in the 
park display racks.  DNR claimed it had "prepared and displayed new fact sheets in 2005 and 
again in 2006," but the court found no evidence of these new fact sheets or their content in the 
record. 

In this particular instance, the federal appeals court characterized the brochures and flyers in the 
beach park display racks as "government speech."  Further, to the extent that it furthers the 
purpose for which a government-owned facility was created, the federal appeals court found that 
"a government can limit private expression" in a facility to expression that "could be and 
sometimes are used for private expressive activities, but are not primarily intended for such use."  
Specifically, the court found that "[t]he materials chosen for the display racks in the Illinois 
Beach State Park are designed to attract people to the park, and more broadly to Illinois tourist 
facilities and services."  In contrast, the court found "[t]he choice of materials conveys a message 
that is contradicted by the plaintiff's pamphlet":  

Most people who read and believed the plaintiff's pamphlet would flee the park 
forthwith. The message of the plaintiff's pamphlet is: you think you're in a nice 
park but really you're in Chernobyl [Ukraine site of a 1986 nuclear accident] so if 
you're dumb enough to come here be sure not to step on the sand because that 
would disturb or agitate it, and to scrub under your fingernails as soon as you get 
home. 

According to the court, "the mere display of that pamphlet would give it a legitimacy, a weight, 
that the defendants are not obliged to acknowledge; it would suggest that the park had little 
confidence in its denial that there was any real asbestos danger."  In the case of government 
speech contained in the display racks at the state park, the court found that DNR would not be 
required to contradict itself by including a counterstatement urged by a private person, i.e., the 
Society's asbestos pamphlet. 

In the opinion of the federal appeals court, there were "compelling practical objections to the 
plaintiff's position" that the Society had a First Amendment right to be given "access to the racks 
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for its frightening pamphlet."  According to the court, if the First Amendment compelled access 
for private messages, "[t]he display rack would soon be crowded with angry pamphlets by 
environmental activists, and rejoinders by park and other state officials": 

Display racks crammed with brochures and pamphlets are omnipresent in public 
property in the United States, not only parks and other areas of public recreation 
but also turnpike service plazas and the lobbies of government buildings. If the 
plaintiff's conception of freedom of speech prevailed, every clerk responsible for 
stocking such a display rack would face a potential First Amendment suit by an 
interest group that wanted to influence government action or public opinion.  

Accordingly, in the opinion of the court, "the effect of the position urged by the plaintiff in this 
case would be: no more display racks on public property; no more home pages for public 
agencies": 

Must every public display rack exhibit on demand pamphlets advocating nudism, 
warning that the world will end in 2012 (see Lawrence E. Joseph, Apocalypse 
2012: An Investigation into Civilization's End (2007)), reciting the "Seven 
Aphorisms of Summum" (the title of the plaintiff's monument in the Summum 
case), or proclaiming the unconstitutionality of the income tax, together with 
pamphlets expressing the opposing view on all these subjects?  Or must the park 
on request link its online home page to every website of an organization or a 
person who would like to express an opinion on asbestos fibers or any other topic 
that might relate to Illinois Beach State Park?  

In rejecting the Society's First Amendment claim, the federal appeals court further noted DNR's 
denial of rack space for the Society's pamphlet had not "closed off the only good avenue that the 
plaintiff has for reaching the patrons of the state park with its message."  On the contrary, the 
Society could have applied for a permit to hand out pamphlets at the entrances to, or sites within, 
the park.  According to a park official, such a permit "was a potential avenue for the Dunesland 
Society to access the park in a way that might be able to get their message out."   

Without providing any details, the Society had contended that "a permit might be difficult to 
obtain."  The court, however, noted that "no special permit or license is required to hand out 
pamphlets to Park visitors."  More significantly, the federal appeals court found the Society "did 
not seek to distribute its flyer within the Park by any means other than inclusion in the display 
racks."  Having found no First Amendment right to require the DNR to display Dunesland's 
pamphlet in the Park's display racks, the federal appeals court, therefore, affirmed the summary 
judgment of the district court dismissing the Society's claim. 

 


