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In the case of Lesser v. Camp Wildwood, 282 F. Supp. 2d 139; 2003 U.S. Dist. LEXIS 
16170 (S.D.N.Y. 2003), 12 year-old Jory Lesser was injured at defendant’s camp when a 
pine tree fell on him during a thunderstorm which arose after the start of a fireworks 
display on the waterfront of the camp.   
 
The fireworks display commenced sometime after sunset, which was at 8:29 P.M. There 
were approximately 800 counselors, staff and campers in attendance.  Each summer 
approximately two hundred boys ranging in age from eight to fifteen attended Camp 
Wildwood operated by defendants Mark and Peter Meyer. 
 
Soon after the fireworks display commenced, it started to rain. The rain and wind 
intensified in a very short period of time. Defendants Mark Meyer and Peter Meyer 
testified that they and "all counselors in attendance immediately shouted instructions to 
evacuate the beachfront and seek shelter in nearby bunks."  
 
Jory Lesser acknowledged having heard and heeded the shouted instructions and 
proceeded through the Junior Grove. The defendants assert that Jory Lesser was heading 
toward the bunks, but Lesser claims that he "was lost and confused and never saw a 
bunk." While in the Junior Grove, Jory Lesser was struck and injured by a falling tree. 
The trunk of the tree snapped approximately 15-20 feet from the ground, and the portion 
of the tree that fell was approximately 100 feet in length. 
 
NEGLIGENT SUPERVISION? 
 
Lesser alleged that defendants were liable for negligent supervision.  In particular, Lesser 
claimed that defendants had an inadequate safety plan and that there was a "total lack of 
camper supervision" on the evening in question.  In so doing, Lesser cited testimony by 
defendant Mark Meyer to the effect that there was no evacuation plan in effect that day to 
evacuate people on the waterfront in the event of bad weather.  
 
At the time of the incident, Camp Wildwood was an accredited member of the American 
Camping Association, ("ACA"), a private non-profit organization that promulgates 
standards for camps throughout the United States. In connection with their ACA 
accreditation requirements, the camp was required to have procedures in place for 
emergency situations.  Specifically, ACA Accreditation Standards required "Training for 
or rehearsal by campers may be appropriate in some situations such as fire or storm 
drills." 
 
Lesser alleged that there was “no rehearsal of any safety plan or communication of the 
plan to counselors, despite the requirement of training and/or rehearsal in the ACA 
Standards Manual.” Further, Lesser’s expert witness noted "a failure to have or practice a 
specific evacuation plan for a storm at the fireworks event” as well as “a failure to 
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organize the campers in order that they would remain together under direct supervision of 
counselors assigned to their safety."  
 
According to the federal district court, “entities to whom custody of children is entrusted, 
such as schools, camps or similar institutions, have a duty to exercise the same degree of 
care as would a reasonably prudent parent under similar circumstances”: 
 

Persons having children entrusted to their care are charged with the 
highest degree of care. The care of children requires more vigilance than 
would be required for adults.  It is true, however, that camps, like schools, 
are not insurers of safety for they cannot reasonably be expected to 
continuously supervise and control all movements and activities of 
students.  Organizers of recreational events owe a duty to exercise only 
reasonable care to protect participants from injuries arising out of 
unassumed, concealed or unreasonably increased risks.  In the setting [of a 
summer camp], constant supervision is neither feasible nor desirable 
because one of the benefits of such an institution is to inculcate self-
reliance in the campers which an overly protective supervision would 
destroy. 

 
In response to Lesser’s allegations of negligence, the defendants argued that “the 
supervisory and precautionary procedures established by Camp Wildwood were 
reasonable and were followed during the storm which arose on July 4, 2000.”  In 
particular, with respect to dangers posed by severe weather conditions, the camp had the 
following protocol:  
 

Unexpected Storms 
 
Storms sometimes build with amazing speed and can slam into Wildwood 
from the lake with little or no warning. 
  
In this event, everyone will be evacuated from the waterfront and lower 
camp immediately. Counselors will escort all campers to the gym where a 
count will be taken and boys and staff will take protective positions along 
the gym walls until Admin declares an "All-Clear." No one will leave the 
building until possible damage has been located and assessed by 
Maintenance and Admin. Decisions will be made at that time, based on all 
available information, of which further course to follow and directions 
staff and campers will be given accordingly. 

 
Assuming such procedures in place were “adequate,” Lesser maintained that the protocol 
was “not followed on the evening in question” because “[t]he camp's procedures call for 
campers to be ‘escorted’ from the waterfront in the event of a storm.”  Rather, Lesser 
testified that after the order was shouted to get to the bunks, "it was like 800 chickens 
running around with their heads cut off."  
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In response, when the storm hit, defendants contended that camp personnel instructed 
campers to go to their bunks.  Moreover, defendants claimed Jory Lesser heard these 
instructions, knew where the bunks were, heeded the instruction, and headed toward the 
bunk. 
 
The federal district court, however, noted that defendants had failed to produce any 
evidence that “Jory Lesser was escorted from the waterfront” as required by camp 
protocol.  Moreover, immediately prior to being injured, the court noted that Jory Lesser 
testified that he saw "one other camper, but no counselors or no adult supervisors" 
outside the bunks.  
 
Based upon such evidence, the federal district court found Lesser had alleged sufficient 
facts to bring into question “whether defendants provided adequate supervision” under 
the circumstances of this case.  If supervision was found to be inadequate, the court 
would then consider “whether any inadequate supervision was the proximate cause of 
plaintiff's injuries.”   
 
Defendants argued that “any alleged breach of supervisory duties was in any case not the 
proximate cause of plaintiff's injuries” because “Jory Lesser was struck by a tree downed 
by strong winds even though he was evacuating the waterfront in the manner instructed.”  
In addition, defendants cited testimony from Lesser’s expert witness which conceded that 
"any number of trees could have fallen on any number of individuals" even if the 
evacuation procedures proposed by the expert were followed.  
 
In response, Lesser disputed defendants’ claim that he was “following the camp's 
evacuation procedures.”  On the contrary, Lesser contended that he was “confused as to 
where to go for shelter and lost in the chaos of the poor evacuation."  
 
In light of such contradictory evidence, the federal district court found it was “possible to 
infer that Lesser would have been struck by the tree no matter what procedures the 
counselors followed.”  On the other hand, in the opinion of the court, it was also 
“possible to infer that the counselors failure to escort him was the proximate cause of his 
injuries.”  Under such circumstances, the court found a genuine issue existed as “whether 
defendants provided adequate supervision and whether any inadequate supervision was 
the proximate cause of plaintiff's injuries.”  Accordingly, the federal district court 
concluded that it was not appropriate to grant summary judgment to defendants, 
effectively dismissing Lesser’s claims of inadequate supervision.  Rather, further trial 
proceedings would be necessary to resolve this particular issue.  
 
TREE INSPECTION LIABILITY 
 
In addition to his claim of inadequate supervision, Lesser also brought a negligence claim 
for premises liability alleging that the defective condition of the tree had caused his 
injuries.  In so doing, Lesser presented expert witness testimony regarding the tree's 
abnormal thinness and the discoloration of the tree shown in the photographs.”  In the 
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opinion of Lesser’s expert, there was sufficient evidence to question “whether a 
reasonable inspection would have revealed the dangerous condition of the subject tree.” 
According to Lesser’s expert witness, “the subject tree had an abnormally small diameter  
for its height, and would therefore be likely to fail in a wind storm.”  In addition, the 
expert noted the tree contained an electrical insulator attachment which caused wounds to 
the tree. In the opinion of Lesser’s expert, such wounds would lead to infections and "to 
strength loss and to ultimate failure of the trunk." The expert’s report also concluded that 
“the discoloration of the outer surface of the tree combined with the manner in which the 
tree broke suggest that infection was a contributing cause of the tree's failure.” 
 
As noted by the federal district court, a landowner "owes a duty to persons coming upon 
his or her land 'to keep it in reasonably safe condition considering all the circumstances, 
including the purpose of the person's presence on the land and the likelihood of injury.'"  
Further, to establish a claim of negligence, the court acknowledged that the plaintiff must 
"demonstrate either that the defendants created the dangerous or defective condition 
which caused the accident, or that they had actual or constructive notice of the 
condition."  
 
Applying these general legal principles to situation involving fallen trees or branches, 
that court noted that “a landowner will only be held liable if he or she knew or should 
have known about a defective condition of the tree.”  Further, the court stated that 
“constructive notice [i.e., should have known] will be imputed if the record establishes 
that reasonable inspection would have revealed the dangerous condition of the tree, or 
where the defendant has no program in place to inspect trees.  According to the federal 
district court, “reasonable inspection” within this context would include the following 
considerations : 
 

What level of inspection is "reasonable" varies depending on the 
circumstances, with a higher level of attention being given to trees that are 
so located that falling branches are likely to come into contact with 
members of the public, as compared to the attention to be accorded trees 
that are located some distance away from the traveled area.  
 
Relevant factors to be considered are whether signs of decay or other 
problems that have been observed by neighbors and other passers-by; 
whether the tree itself had to have branches removed or received other 
attention in the past; whether there is knowledge or evidence of climatic 
conditions or changes to the contour of the adjoining land that might 
impact the health of the tree; whether other similar trees have been found 
to be diseased and are removed; and the presence or absence of bark and 
foliage. 

 
The defendants argued that the following inspection procedures for trees at the camp 
were reasonable: 
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The camp's caretaker, Glenn Zaidman, inspects the bushes and trees in the 
active areas of the camp on a daily basis. Zaidman is not a licensed 
arborist, and is not licensed to inspect trees. If Zaidman notices any 
problems, he contacts local arborist Paul Protty of Protty Tree Service.  

 
Lesser disputed the reasonableness of defendant’s inspection procedures.  According to 
Lesser, Protty visited the camp on occasion "to undertake certain tree care matters, if 
requested by defendants."  
 

The defendants describe Protty's inspections as consisting of "looking at 
each tree with the naked eye and binoculars for any external signs of 
fungal infection or rot and knocking on the tree to check for [hollow] areas 
or easily peeled bark," as well as "observing trees on windy days and 
climbing trees when necessary."  

 
Moreover, plaintiff noted that “Protty could not testify with certainty that he inspected the 
tree which fell on Jory Lesser, and did not inspect the tree at or around the point where it 
failed -- 15 to 20 feet above the ground.” 
 
According to the court, the issue was “not whether the responsible party actually had an 
inspection program in place but, rather whether reasonable inspection -- if it had taken 
place -- would have revealed the defect."  Under the circumstances of this case, the 
federal district court found Lesser had produced sufficient evidence, which if proven at 
trial, would establish that “the defendants had actual knowledge that the tree was stressed 
from the fact that it was abnormally thin for its height.”  In particular, the court noted the 
report of plaintiff’s tree expert which had concluded that "the tree likely failed in a 
combination of microbial activity and/or because it was abnormally thin and broke 
because of that condition."  
 
ACT OF GOD DEFENSE 
 
Defendants had also argued that the condition of the tree was not the proximate cause of 
the plaintiff's injuries because “the storm conditions which arose at the time of the 
incident were an ‘act of God’."   
 

Defendants claim, based on their retained meteorological expert, that the 
camp was struck by an extremely severe, very rare and unpredictable 
weather phenomenon known as a "downburst" that produced winds in 
excess of 70 mile per hour. According to defendants' expert, winds of that 
speed strike the geographical area in which the camp is located 
approximately once every hundred years.  

 
As noted by the court, injuries caused by ‘weather conditions that are so extreme” so as 
to be “truly unforeseeable” can constitute an “act of God” defense.   
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An injury is caused by an "act of God" when it happens by direct, 
immediate and exclusive operation of the forces of nature, uncontrolled or 
uninfluenced by the powers of man and without human intervention, and 
is of such a character that it could not have been prevented or escaped by 
any amount of foresight or prudence, or by any reasonable amount of care 
or diligence. To invoke this defense, the weather conditions must be "so 
extraordinarily harsh" and "unusual" as to not be reasonably anticipated by 
the defendant.  

 
Under the circumstances of this particular case, Lesser asserted that the “act of God” 
defense was not applicable because “the weather conditions could have been anticipated” 
and “the defects in the tree contributed to the tree's failure.”  The federal district court 
agreed.  In the opinion of the court, defendants had failed to provide sufficient evidence 
to establish their “act of God” defense. 
 

The plaintiffs contest the strength of the storm. More importantly, the 
plaintiffs have also submitted evidence that the National Weather Service 
had predicted thunderstorms for the evening of July 4, 2000… Zaidman 
testified that he periodically and repeatedly checked the weather on the 
internet at "weather.com Yahoo."  
 
Even if the storm which actually occurred was as rare as the defendants 
claim, the injuries which plaintiffs argue were caused by the defective tree 
could have been "prevented or escaped" by some "amount of foresight or 
prudence," namely, by keeping campers away from trees that evening.  
 

According to the court, “[s]ummary judgment [effectively dismissing plaintiff’s action 
without a trial] should be granted only when there is no credible evidence that the 
dangerous condition of the tree could have been revealed prior to the accident.  In this 
particular instance, the court found plaintiff had put forth sufficient evidence suggesting 
that the tree’s defective condition was the proximate (i.e., legal) cause of his injuries.  
 
As a result, the federal district court denied defendants’ motion for summary judgment.  
Lesser, therefore, would be given an opportunity to proceed to trial to prove his claims of 
negligent supervision and premises liability for the allegedly defective pine tree.  


