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The Pacheo opinion described herein illustrates some basic principles of landowner liability for 
negligence.  Negligence liability generally presupposes an unreasonably dangerous condition on the 
premises which is known to the landowner, but not known or discoverable to those using the premises.  
Moreover, the scope of landowner liability is generally limited to dangerous conditions on the premises, 
not hazards on adjacent property.  Accordingly, the landowner’s legal duty does not generally extent 
beyond the premises to adjacent property, unless the landowner exercises some degree of control off 
site. 
 
Traditionally, the high water mark defines the property line for beachfront property.   As a result, a 
landowner’s legal duty of care to recreational users of beachfront property does not generally extend 
into the adjacent ocean.  Specifically, there is generally no duty to warn or protect recreational users of 
inherent dangers over which the landowner can not control, such as hazardous ocean currents and 
riptides.   
 
On the other hand, the federal court in Pacheo defined the beach premises in this particular public 
recreation area to include both the “stretch of sand” and the adjacent “bathing area for the bather's 
pleasure and recreation."  In so doing, the court found this more inclusive definition of the word “beach” 
to be “more in keeping with the general perception of what a beach is publicly considered to be.”  
 

Water is an important part of the beach. If it were not, the beach would be just a big 
sandbox. It takes water for children to build sand castles or to play in the water that 
washes up on the sand.  

 
Applying this definition to the facts in Pacheo, the court found that the landowner may owe a legal duty 
of care to warn recreational users of dangerous surf conditions, particularly where such hazards are 
known to the landowner, but not known or readily observable to recreational users of the beach. 
 
In Pacheo, the federal government advertised “Pfeiffer Beach” as a safe and attractive public 
recreational area.  The government, however, failed to apprise those invited to use the beach of 
hazardous surf conditions which were known to the landowner.  In so doing, the federal appeals court 
found “[o]ne of the most important safety conditions for the Beach had been totally ignored.”  In 
particular, the government knew that strong riptides and undercurrents were capable of carrying persons 
out into the ocean.   
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Moreover, the federal landowner in Pacheo allegedly provided children with toy beach buckets which 
encouraged the children to play in the water and implied that the water was safe for such activity.  In so 
doing, the federal government may have increased the likelihood that the children would be exposed to 
the hazardous surf conditions which allegedly caused the drownings in Pacheo. 
 
SHARE KNOWLEDGE OF DANGERS? 
 
In the case of Pacheco v. United States, No. 99-15421 (9th Cir. 2000), 11-year-old Ivy Pacheco 
drowned after she was swept into the ocean by a riptide current. Ivy’s mother and grandmother also 
drowned attempting to save Ivy.  The facts of the case were as follows: 
 

In April 1997, Mary Pacheco, age 38; her daughter, Ivy; her eight-year-old son, 
Trevor; and Mrs. Pacheco's mother, Judith Rombold, age 63, residents of Kansas, 
drove to Pfeiffer Beach Day Use Area ("Beach"), a public recreational area which is 
part of the Los Padres National Forest, in the Big Sur area of the Pacific Coast. The 
defendant United States owns, manages, and controls the Beach for which it granted a 
special use permit to defendants Parks Management Company and Paul Kaleth, the 
owner and general manager of Parks Management Company. 

 
The Beach is widely advertised by defendants and others with information about it also 
available on the Internet. Publicity often describes the Beach as "a wide, sandy beach" 
and as "the first of Big Sur's truly great beaches. " United States Forest Service 
publications recognize that visitors to the Beach area "are quickly drawn to the white 
sand upon the beach" and that annually thousands of visitors come to the Beach for 
beach play.  

 
One feature of the Beach, which is not advertised or otherwise made known, is that this 
particular Beach allegedly has particularly hazardous surf with strong riptides and 
undercurrents which flow swiftly with great force from the shore back into the ocean. 
When the Pachecos visited the Beach, there was no warning whatsoever about the 
riptides. The danger of the riptides, capable of carrying persons out into the ocean, is 
not readily apparent, particularly to young children who are less able to anticipate the 
dangers and cope with the undertow. 

 
Nevertheless, the dangerous riptides were known to defendants and to others in the 
vicinity. The drownings in this case were not the first such incident. Other visitors 
allegedly have been carried out to sea; only a couple of months before this incident one 
man had to be rescued by helicopter. Plaintiff alleges that defendants for at least a year 
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prior to this incident had actual knowledge of the extreme hazards of this Beach and, in 
particular, should have foreseen the likelihood of a child being caught and swept away 
to drown.  

  
The Beach, open year round, consists of an entry and information booth, three parking 
lots, a toilet facility, and one or more bulletin boards. Fees are collected upon entry, 
$5.00 per auto, $25.00 per tour bus, $15.00 for an annual pass, and $2.00 for bikes 
and hikers. There is a well-worn path to the Beach from the parking area. The bulletin 
board advises visitors of the rules, but at the time the Pachecos visited the Beach, there 
were no warnings on the bulletin boards or anywhere else about the dangers in the 
water. Parks Management employees are instructed to exhibit the "good host approach" 
to visitors. For the unsuspecting it is a cordial invitation to possible disaster because of a 
potentially deadly hazard known to the defendants, who in no way made any effort to 
share their knowledge with visitors. A needless trap was created with deadly 
consequences.  

 
When the Pacheco family entered the Beach by automobile and paid the entry fee, they 
were given two toy plastic beach buckets for use on the Beach. One of the toy buckets 
was perforated, apparently to let sea water drain out when a child used it to play in the 
surf. While Ivy was playing and wading, not swimming, in a calm portion of the water, 
the surf rolled up on the Beach. It caught her, and the riptide swept her out into the 
ocean where she drowned. Her mother and her grandmother both rushed to save Ivy, 
but they too were caught by the riptide and carried into the ocean where they also 
drowned.  

 
Those familiar with riptides appreciate that a riptide can suck the sand out from 
underfoot, cause you to lose your balance and then swiftly sweep you out to sea. The 
Pacheco family from the Midwest was not familiar with the danger lurking beneath the 
blue waters at the Beach. It is not necessary to go into deep water, or even venture far 
into the surf, to be at the mercy of riptides.  

 
In the lawsuit, Pacheo claimed that the drownings were caused by negligence on the part of the United 
States.  Specifically, Pacheo alleged that the United States had failed to “protect the decedents from or 
even to warn them of the danger of the riptides, which was well known to the defendants, but not to the 
Pachecos.”  Further, plaintiff asserted that “Ivy would not have gone into the water” if “the Pachecos 
been warned of the danger of wading or playing in the surf.” 
 
In the opinion of the federal trial (i.e., district) court, there was no representation on the part of the 
United States that “the ocean adjacent to the Beach was safe for swimming.”  Moreover, the district 
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court found the United States had no legal duty  “to warn or guard against the naturally occurring 
dangers in the ocean adjacent to the Beach because, under California law, adjacent land owners cannot 
control the ocean.  As a result, the federal district court dismissed Pacheo’s complaint.  Pacheo 
appealed. 
 
TEST OF REASONABLENESS 
 
As noted by the federal appeals court, pursuant to the Federal Torts Claims Act (FTCA), 28 U.S.C. § 
1346, the United States may be liable, "in the same manner and to the same extent as a private 
individual under like circumstances" under the law of the jurisdiction where the alleged negligence 
occurred.  As a result, the federal appeals court would apply “the substantive law of California, as 
interpreted by the California Supreme Court” to determine whether the United States was liable for 
negligence under the circumstances of this particular case.  
 
As cited by the federal appeals court, California law followed "the common sense rule that one generally 
cannot be liable, as a landowner, for injuries that occur on property outside one's ownership, possession 
or control.”  Specifically, a landowner has no duty to warn of dangers beyond his or her own property 
when the owner did not create those dangers.”  Accordingly, owners of beach property adjacent to the 
ocean are generally “not responsible for injuries that take place in that ocean" because these landowners 
“do not own or control the ocean.” 
 
In so doing, however, the appeals court noted that “[t]he proper test to be applied to the liability of the 
possessor of land is whether in the management of his property he has acted as a reasonable man in 
view of the probability of injury to others.”  Under such circumstances, the court found a landowner 
may owe a legal duty “to take reasonable measures to protect persons on the land from that danger,” 
whether or not the landowner owned or exercised control over the dangerous condition itself.  
According to the court, the landowner was “not required to eliminate the dangerous condition.”  Rather, 
the court noted that this legal duty “could be satisfied by the posting of warnings or the erection of 
barricades” on the property under the landowner’s control. 
 
ADJACENT PREMISES CREATES RISK?  
 
Under the reasonableness test, the appeals court acknowledged that a landowner may incur a legal duty 
to warn or protect individuals where a landowner’s “actual or apparent control over immediately 
adjacent premises” creates a foreseeable risk of injury:  
 

[A] landowner's duty of care encompasses a duty to avoid exposing persons to risks of 
injury that occur off site if the landowner's property is maintained in such a manner as to 
expose persons to an unreasonable risk of injury off-site. 
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Applying these principles to the facts of the case, the federal appeals court found that the United States 
may have created a dangerous condition “by handing out toys that implicitly suggested that children play 
in the water and by instructing beach-goers on all the things they should not do yet omitting any 
instructions about children playing in the water.”   
 

While there was no express representation that the ocean adjacent to the Beach was 
suitable for wading, Pacheo alleges that at the time the Pachecos paid their entry fee to 
the Beach, they were given two plastic toy beach buckets for use at the Beach, one of 
which had a perforated bottom suitable for draining sea water. Supplying perforated 
buckets could be construed as encouraging children to use the water in their beach play 
as well as representing that such action would be safe.  

In addition to any implied encouragement to enter the water, the federal appeals court found “the facts 
as alleged in the complaint demonstrate that defendants exercised control over what visitors to the 
beach did”:  
 

Given the terrain, the only means of access to the ocean at this point on the coast is by 
way of the Beach area. A well marked path leads from the parking area down to the 
Beach and the adjacent ocean. Signs are posted on all bulletin boards in the Beach 
area, stating that the campground is operated by Parks Management Company under a 
special use permit from the United States Forest Service... 

 
Under the special use permit, Parks Management Company is required to adopt, 
promulgate, and enforce rules governing visitor use of the Beach...  Defendants enforce 
their rules in a variety of ways and have the power to expel visitors who fail to abide by 
the rules from the Beach... 

 
The defendants' intent to extend their control beyond the actual Beach area is further 
evidenced by the fact that, as alleged in the complaint, defendants Parks Management 
Company and Kaleth "are contractually liable to protect the safety of visitors with 
respect to foreseeable hazards while on [Beach] property, or property immediately 
adjacent thereto." 

 
Moreover, the appeals court found that the posted rules were “detailed and varied” covering numerous 
topics, including “water pollution, propane use, gambling, liquor fines, fireworks, and refuse disposal.”  
However, at the time of the Pachecos' visit, the appeals court found “there were no rules or warnings 
whatsoever expressed about playing on the part of the beach that the water came over.”  Accordingly, 
in the opinion of the appeals court, “[o]ne of the most important safety conditions for the Beach had 
been totally ignored.”   
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The federal appeals court, therefore, found that Pacheo had alleged sufficient facts which, if proven at 
trial, could support a claim of negligence “based on a theory that the defendants actually invited children 
to play, by giving them toy buckets, in the water immediately adjacent to the dry part of the beach, and 
therefore had a duty to warn the Pachecos of the dangerous condition and breached this duty”: 
 

Ivy Pacheco was not swimming in the ocean but rather wading in the surf that washed 
up on the sand. The defendants had actual knowledge of the danger of this behavior, yet 
did nothing to pass this knowledge on to visitors. The defendants had created an open 
public display of their control of the area, and there was nothing to signal that their 
control ended at the high water mark. There was no way for the public to get to the 
water without paying the access fee at the Beach entry and information booth... [I]t is 
reasonable to conclude that the portion of the water immediately adjacent to the dry 
part of the Beach was controlled by defendants. That is not the same as control of the 
ocean, but only control of the limited area which the ocean sometimes covers... 

 
While defendants could not eliminate the hazards in the ocean, they could satisfy their 
duty to appellants by posting or distributing warnings on the property under their 
control... [I]t is absolutely clear that the slightest bit of care, thought, trouble, and 
expense by the defendants could have saved the lives of the three victims: 
eleven-year-old Ivy Pacheco and her mother and grandmother, both of whom tried in 
vain to rescue Ivy from the ocean.  

 
As a result, the federal appeals court found that Pacheo had alleged sufficient facts on the issues of 
landowner control and landowner liability to warrant a trial.  Accordingly, the appeals court reversed the 
district court’s order dismissing plaintiff's complaint and remanded (i.e., sent back) this case “for further 
proceedings not inconsistent with this opinion.”  On remand, the federal district court would have to 
determine whether the Pacheo drownings were attributable to the government’s alleged negligent failure 
to take protective measures or provide warnings of the riptides at Pfeiffer Beach. 
 
 
 
 


