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The Marchetti decision described in the following paragraphs is fairly typical of recent reported court 
decisions which have defined the legal duty of care owed by a participant in a sport or recreational 
activity to other participants.  Generally, there is no liability for a participant's mere negligence which 
causes injury to another participant.  To impose participant liability, the injured plaintiff must provide 
evidence of defendant's intent to injure him/her or reckless misconduct which demonstrates an utter 
disregard for the physical well-being of fellow participants. 
 
As the "NRPA Law Review" enters its tenth year of publication, it is interesting to note that this issue of 
sport participant liability has appeared before in the early years of the law column.  The August 1983 
column entitled "Recklessness Liability for Sports Participants" reviewed reported case law on the issue 
of participant liability and concluded that "athletes do not have to fear liability for aggressive play with 
the rules of a particular sport."  Similarly, the Supreme Court of Ohio in the Marchetti case described 
herein found that adult or child participants in informal games or recreational activities have little to fear 
about liability when their alleged negligence injures another participant.   
    
Kicked Can in Court 
                                          
In the case of Marchetti v. Kalish, 53 Ohio St. 3d 95, 559 N.E.2d 699  (Ohio 1990), plaintiff Angela 
Marchetti was injured by defendant Richard Kalish while participating in an informal unsupervised 
neighborhood game.  The facts of the case were as follows: 
 

In June 1982, thirteen-year-old Angela Marchetti had several neighborhood friends 
over to her house, including Richard Kalish, age fifteen, to play a game called "kick the 
can."  The object of "kick the can" is to keep from being captured by the person 
designated as "it" and to free those players already caught.  The parties agree that the 
game traditionally involves the use of a tin can, which indicates "home base."  The other 
participants run and hide while the designated "it" looks for them.  When someone is 
spotted, the designated "it" runs to home base and calls out the spotted player's name, 
followed by "kick the can -- one, two, three."  The player is then considered captured 
and must stay near home base.  Other players can release any captured players by 
sneaking up on home base while the designated "it" is not there and kicking the can off 
home base.  When "it" has captured all of the other players, the first player caught is the 
new "it."  

 
On the day in question, the children were playing a modified version of the game.  Their 
variations included the use of a ball instead of a can, and the first player captured 
immediately became the new "it."  While Marchetti was the person designated "it," she 
spotted Kalish and ran to home base.  Marchetti placed her left foot on the ball and 
shouted Kalish's name.  Under the rules of the game, Kalish was supposed to stop and 
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in turn become "it."  Kalish, however, continued to run towards Marchetti, colliding with 
her and kicking the ball out from under her foot.  Marchetti fell to the ground, and her 
right leg was broken in two places.  

 
In her complaint, Marchetti alleged that Kalish had "negligently and/or willfully, wantonly and 
maliciously" caused her injuries.  The trial court, however, granted Kalish's motion for summary 
judgment.  According to the trial court, "a participant in a recreational or athletic sporting event can 
recover only for an intentional tort."  In this particular instance, however, the trial court found Marchetti 
had admitted in her deposition that "she did not believe that Kalish had intended to injure her during the 
game."  In addition, the trial court found that "as a voluntary participant in the game, Marchetti had 
assumed the risk of her injury."  As a result, the trial court granted Kalish's motion for summary 
judgment which effectively dismissed Marchetti's claims without consideration by a jury.  Marchetti 
appealed.  
 
The appeals court reversed the summary judgment of the trial court finding that  "an issue of fact existed 
[for resolution by a jury] as to whether Marchetti consented to Kalish's action through her participation 
in the game."  The Supreme Court of Ohio was then asked to determine "whether a participant in a 
recreational or sporting activity can recover for personal injuries received  
during the course of the activity absent evidence of reckless or intentional  
conduct."  
 
As noted by the state supreme court, jurisdictions have generally applied "three distinct standards... to 
permit recovery for injuries received during sports and recreational activities: (1) intentional tort, i.e., 
assault and battery; (2) willful or reckless misconduct; and (3) negligence."   
 

[H]istorically, the courts have been reluctant to allow persons to recover money 
damages for injuries received while participating in a sport, especially a contact sport, 
unless there was a deliberate attempt to injure.  In denying recovery, the courts have 
often explained that a person who participates in a sport assumes the risk that he or she 
may be injured.  Only recently have some courts allowed a sport participant to recover 
damages for injuries resulting from unintentional but reckless misconduct.  These courts 
reasoned that a sport participant does not assume the risk of injuries resulting from 
bodily contact uncustomary to or prohibited by the rules of the particular sport. 

 
[While the law may allow] recovery for a sports injury based on intentional tort... 
participation in a game involves a manifestation of consent to those bodily contacts 
which are permitted by the rules of the game.  However, there is a general agreement 
that an intentional act causing injury, which goes beyond what is ordinarily permissible, 
is an assault and battery for which recovery may be had.  

 
Based upon this review of existing case law from other jurisdictions, the state supreme court concluded 
that "courts generally allow a cause of action for injuries sustained in recreational or sports activities only 
under reckless or intentional tort theories."  Marchetti had argued that "these cases from other 
jurisdictions are distinguishable from the present case because here, we are dealing with children 
involved in a simple neighborhood game rather than an organized contact sport."  The state supreme 
court rejected this argument.   In the opinion of the state supreme court, "other jurisdictions have not 
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made this distinction as to whether the injury arises in an organized activity, neighborhood game, or 
whether it involves children or adults." 
 

The common thread in these cases [from other jurisdictions] and the instant case is that 
the children involved were engaging in some type of recreational or sports activity.  
Whether the activity is organized, unorganized, supervised or unsupervised is immaterial 
to the standard of liability.  To hold otherwise would open the floodgates to a myriad of 
lawsuits involving the backyard games of children.  Furthermore, the courts [in other 
jurisdictions] did not differentiate between adults' and children's recreational and sports 
activities.  Rather, the courts applied the same standard of liability to children's sports 
activities as to those of adults.  

 
The state supreme court also considered Marchetti's argument that the trial court had erred in not 
allowing a jury to consider whether she had consented to the degree of contact which caused her injury. 
 Specifically, Marchetti contended that the principle of "apparent consent" expressed in Comment b to 
Section 50 of the Restatement of Torts 2d raised a jury issue which precluded summary judgment under 
the circumstances of this case.  As described by the court, this Restatement comment provided as 
follows: 
 

Taking part in a game manifests a willingness to submit to such bodily contacts or 
restrictions of liberty as are permitted by its rules or usages.  Participating in such a 
game does not manifest consent to contacts which are prohibited by rules or usages of 
the game if such rules or usages are designed to protect the participants and not merely 
to secure the better playing of the game as a test of skill.  This is true although the player 
knows that those with or against whom he is playing are habitual violators of such rules.  

 
As characterized by the state supreme court, this "apparent consent" principle enunciated in the 
Restatement involved "an examination of the injured person's scope of consent in the context of the 
particular rules of the recreational or sports activity involved."   
 

[T]he emphasis under the Restatement would be initially on the consent of the plaintiff 
rather than on the conduct of the other player. The next step would entail an analysis by 
the trial court of the applicable rules of the game or sport, and then superimposing these 
rules on the plaintiff's state of mind to determine the scope of his or her consent.  

 
In the opinion of the state supreme court, "any case involving children's recreational or sport activities 
demonstrates the difficulty associated with this standard" which would require an inquiry into the child's 
state of mind and subjective understanding of the rules at the time of the injury. 
 

We believe that requiring courts to delve into the minds of children to determine whether 
they understand the rules of the recreational or sports activity they are engaging in could 
lead to anomalous results.  In this context, we perceive no reason to distinguish between 
children and adults... 

 
The state supreme court, therefore, refused to adopt the "apparent consent" analysis under the 
Restatement of Torts 2d, Section 50 which would have had a jury consider Marchetti's state of mind 
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and understanding of the rules in this particular game to determine whether she had indeed consented to 
the type of contact which caused her injury.  In so doing, the state supreme court decided to "join the 
weight of authority set forth above and require that before a party may proceed with a cause of action 
involving injury resulting from a recreational or sports activity, reckless or intentional conduct must 
exist."   
   

The law should not place unreasonable burdens on the free and vigorous participation in 
sports by our youth.  However, we also believe that organized, athletic competition 
does not exist in a vacuum. Rather, some of the restraints of civilization must accompany 
every athlete onto the playing field.  One of the educational benefits of organized athletic 
competition to our youth is the development of discipline and self-control...  

   
[F]ear of civil liability stemming from negligent acts occurring in an athletic event could 
curtail the proper fervor with which the game should be played and discourage 
individual participation, yet it must be recognized that reasonable controls should exist to 
protect the players and the game.  Balancing these seemingly opposite interests, we 
conclude that a player's reckless disregard for the safety of his fellow participants 
cannot be tolerated.  If a plaintiff pleads and proves such recklessness, he may seek 
relief for injuries incurred in an athletic competition."  Thus, our goal is to strike a 
balance between encouraging vigorous and free participation in recreational or sports 
activities, while ensuring the safety of the players.  The standard announced today does 
not curtail, but indeed enhances this objective, regardless of whether the participants are 
children or adults.  [Citations omitted.]  

 
We hold that where individuals engage in recreational or sports activities, they assume 
the ordinary risks of the activity and cannot recover for any injury unless it can be 
shown that the other participant's actions were either "reckless" or "intentional" as 
defined in Restatement of Torts 2d.   

 
As noted by the court, the Restatement defines a "reckless" misconduct as follows: 
 

The actor's conduct is in reckless disregard of the safety of another if he does an act 
which it is his duty to the other to do, knowing or having reason to know of facts which 
would lead a reasonable man to realize, not only that his conduct creates an 
unreasonable risk of physical harm to another, but also that such risk is substantially 
greater than that which is necessary to make his conduct negligent. 

 
As described by the court, "intentional" misconduct as defined in the Restatement denotes behavior 
wherein "the actor desires to cause the consequences of his act, or that he believes that the 
consequences are substantially certain to result from it."  
 
Applying these principles to the following deposition evidence in the case, the state supreme court found 
that "Marchetti's own testimony demonstrates that Kalish did not act either recklessly or intentionally."   
 

I was standing on the ball, and Rich was about 15 feet away, maybe more, maybe less. 
And I was standing on the ball, and I said, "Rich, running."  And he kept running. He 
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was supposed to stop, because when you play, he was already it.  But when he was 
coming towards me, he didn't actually mean to, I don't think he meant to hit me, but he, 
like, kicked the ball in frustration.  And that's when I fell, and my leg was broke. 

  
Having found "no question of fact that needs to be resolved [by a jury] regarding this material issue," the 
state supreme court found "the trial court was correct in granting summary judgment in Kalish's favor" 
because there was "no showing of reckless or intentional conduct on the part of Kalish."  In addition, the 
state supreme court stated that "Marchetti is deemed to have assumed the risk by voluntarily 
participating in the game."  Consequently, the state supreme court reversed the judgment of the court of 
appeals and reinstated the trial court's summary judgment in favor of defendant Kalish.  
   
**************************** 
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