
JANUARY 2011 LAW REVIEW 
 

 1 

HIV FEARS BLOCK ADMISSION TO CAMP 

James C. Kozlowski, J.D., Ph.D.                                      
© 2011 James C. Kozlowski 

 
Congress enacted the Americans with Disabilities Act (ADA) to "provide a clear and 
comprehensive national mandate for the elimination of discrimination against individuals with 
disabilities." The ADA'S first three titles "proscribe discrimination against individuals with 
disabilities in employment and hiring (Title I), access to public services (Title II), and public 
accommodations (Title III)."  

In the case of Doe v. Deer Mountain Day Camp, Inc., 682 F. Supp. 2d 324 (S.D. N.Y. 
1/13/2010), plaintiff Adam Doe claimed defendant Deer Mountain Day Camp, Inc. ("Camp") 
violated the Americans with Disabilities Act (ADA) when he was denied admission to a 
basketball camp, allegedly on the basis of his disability, i.e., his infection with the Human 
Immunodeficiency Virus ("HIV").  Accordingly, the issue before the federal district court was 
whether Adam's HIV positive status qualified as a "disability" and whether the Camp's denial of 
admission constituted discrimination "on the basis of" disability within the context of the ADA.  
In the opinion of the court, plaintiff Adam had established an ADA claim because (1) he 
qualified as having a disability; (2) the Camp was a public accommodations for purposes of Title 
III of the ADA, and (3) Adam's HIV played a substantial part in the Camp's denial of his 
admission.  

FACTS OF THE CASE 

Deer Mountain Day Camp required potential campers to pay an admission fee and submit a 
signed application, which included both a "medical report" and a "camper medication form." The 
forms were subsequently reviewed by camp nurses, who were responsible for health assessments 
of the prospective campers in order to "keep the camper safe and to allow the camp staff to 
anticipate medical problems the child might have.”   

If one of the camp nurses had a question, he or she would usually speak with a parent and, with 
the parent's permission, with a doctor or a specialist.  The Camp would also inquire into 
medications in order to determine potential side effects as they related to sun, exercise, and 
dehydration.  

While the application provided for the submission of medical information, the Camp had no 
policy regarding assessment of a child's health and had no medical or admission standards, nor 
had the Camp ever denied admission to a child because of a medical condition.   

At orientation, prior to the summer months, Camp staff had training in "universal precautions," 
i.e., a set of precautions designed to prevent transmission of HIV, hepatitis B virus and other 
bloodborne pathogens when providing first aid or health care. Universal precautions, however, 
do not apply to feces, nasal secretions, sputum, sweat, tears, urine, and vomitus, unless they 
contain visible blood.  While the Camp kept its swimming pool properly chlorinated, the camp 
had no particular policies in place for HIV-positive children.  
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Adam contracted HIV at birth due to perinatal infection and was taking antiretroviral 
medications to treat his condition.  On the advice of Adam's HIV specialist (Dr. Neu), Adam and 
his mother had kept Adam's HIV status confidential and had not informed his school of his HIV 
medications.  
 
Adam, age 10, liked to play basketball, and his HIV clinic recommended that he attend a 
basketball camp.  Accordingly, in June 2004, Adam's mother (Mrs. Doe) mailed the basketball 
camp application along with the $345 admission fee. In filling out the application, Mrs. Doe left 
the "Other Health Comments" line blank. She did so because Adam's HIV doctor (Dr. Neu) told 
her she need not disclose Adam's HIV infection. At the time, Adam was taking antiretroviral 
medications twice daily, i.e., in the morning and at night.  Mrs. Doe did not list Adam's 
antiretroviral medications because he would not be taking them during the camp hours.  
 
Mrs. Doe, at some point called the camp nurse and informed her that Adam was HIV-positive.  A 
pediatrician who had treated Adam (Dr. Levy) allegedly told the Camp that there could be 
"some sort of transmission issue," because a child like Adam could have blood in his stool or 
urine.  Levy, however, told the camp nurse that the risk of HIV transmission was extremely 
unlikely and could only happen if the person had visible amounts of blood in his urine or stool - 
in which case he would be too sick to participate in camp.   
 
In addition, Levy noted that potential collisions resulting from contact sports posed small risks, 
but HIV transmission was nonetheless unlikely.  Although transmission was unlikely, Levy still 
recommended that the Camp use a separate pool and bathroom.  In so doing, Levy allegedly 
indicated that bleeding was a potential side effect of Adam's medications, rather than a general 
concern about his HIV.   
 
The camp nurse testified that she did not think that blood in the pool was a problem until Levy 
told her to be "cautious."  According to the camp nurse, it was her understanding that, by and 
large, HIV is not transmissible in a swimming pool so long that the pool is properly clean and 
chlorinated.  On the other hand, she did think that HIV in feces could make the pool potentially 
unsafe for a period of time, even if properly chlorinated. In addition, the camp nurse thought it 
was possible to transmit HIV on a toilet.  
 
The Camp did not do any background research specifically on HIV, including the potential side 
effects of Adam's medications.  Nonetheless, the Camp remained concerned about their inability 
to "account for risks associated with Adam's participation, such as providing him a separate pool 
or toilet as allegedly recommended by Levy. "  As a result, the Camp called Mrs. Doe to let her 
know that they were unable to make reasonable accommodations for Adam and, as a 
consequence, they could not allow him to attend the camp.   
 
In so doing, the Camp cited "Levy's advice that Adam could potentially transmit HIV through 
blood in his urine or in his stool. " Mrs. Doe denied that Adam had problems with bloody stool or 
urine, but the Camp would still not accept Adam.  Mrs. Doe then called Levy to ask him about 
his comments; Levy told her that he did not recommend to anyone at the Camp that they 
disallow Adam from attending. 
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Mrs. Doe did not recall the Camp mentioning the need for a separate pool or toilet for Adam. 
Mrs. Doe received a complete refund of all admission fees and subsequently filed suit alleging 
violations of Title III of the ADA.  
 
DISCRIMINATION "ON THE BASIS OF" DISABILITY? 

The Camp claimed Adam was not disabled, but did not dispute that Adam was HIV-positive.  
According to the federal district court, Department of Justice ("DOJ") regulations as well as the 
legislative history of the ADA clearly established that HIV infection qualified as a "disability" 
under the ADA.  As a result, the court concluded that Adam had established a "disability" within 
the context of the ADA.  Moreover, the court found that a camp for children qualified as a "place 
of public accommodation" pursuant to Title III of the ADA.  In so doing, the court noted that the 
ADA statute and regulations provided several categories of "public accommodations" into which 
camps fit, including places of exercise, recreation and education. 

Under the ADA, the court noted that a disabled individual may not "be discriminated against on 
the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, 
advantages, or accommodations of any place of public accommodation."  Specifically, the court 
found that public accommodations are prohibited from denying an individual an opportunity to 
participate or benefit from its services, facilities, or accommodations "on the basis of disability." 

On the other hand, the court acknowledged that the ADA permits public accommodations to 
"impose legitimate safety requirements that are necessary for safe operation." These "safety 
requirements", however, must be "based on actual risks and not on mere speculation, stereotypes, 
or generalizations about individuals with disabilities."  Further, the court noted that a public 
accommodation has an affirmative responsibility to maintain "in operable working condition 
those features of facilities and equipment that are required to be readily accessible to and usable 
by persons with disabilities."   
 
Whether particular modifications would be considered "reasonable" and, thus, required by the 
ADA would depend on the facts of a specific case and include consideration of "the effectiveness 
of the modification in light of the nature of the disability in question" and whether the cost to the 
organization imposes an "undue burden,"  i.e., "significant difficulty or expense." 28 C.F.R. § 
36.303(a).39  
 
Applying these principles to the facts of the case, the federal district court considered whether 
Adam had alleged sufficient facts to prove that the Camp had "discriminated against him within 
the meaning of the ADA."  In so doing, the court noted that the definition of "discrimination" 
within the context of the ADA includes "the imposition of unnecessary eligibility criteria that 
tend to screen out an individual with a disability from fully and equally enjoying services, 
facilities, or accommodations."  According to the court, the ADA prohibited a public 
accommodation from utilizing "standards or criteria that have the effect of discriminating on the 
basis of disability."  

Moreover, as described by the court, discrimination included "a failure to make reasonable 
modifications in policies, practices, or procedures" as may be necessary "to ensure that no 
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individual with a disability is excluded, denied services, segregated or otherwise treated 
differently than other individuals because of the absence of auxiliary aids and services." unless 
the public accommodation could "demonstrate such steps would fundamentally alter the nature 
of the service or result in an undue burden. " 

Accordingly, to state a claim for discrimination under the ADA,, the federal district court found 
that Adam had to show that his HIV infection must have constituted a "motivating factor" in his 
being denied admission to the basketball camp.  In so doing, however, the court noted that 
"discriminatory intent" could be inferred  "from the totality of the circumstances, including the 
historical background of the decision; the specific sequence of events leading up to the 
challenged decision; and contemporary statements" by the Camp.   

Despite various reasons given for denying his admission, including the side effects of his 
medication and his having previously missed another summer camp, Adam had maintained that 
his HIV status was the actual motivation "based on stereotypes and irrational fear about people 
with HIV."  The federal district court agreed.   

In the opinion of the court, Adam had alleged sufficient facts to establish that his HIV positive 
status had motivated, in part, the Camp's decision to deny him admission.  Specifically, the court 
noted the Camp's expressed concern that admitting Adam would create "the need for a separate 
pool and bathroom for HIV-positive campers" and pose a risk of "Adam transmitting HIV to 
others."  According to the court, this evidence supported the inference that the Camp had denied 
Adam admission because of his disability.  Moreover, the court found that the Camp's additional 
concerns about "the side effects of Adam's medications and his alleged absence at an earlier 
camp" were "inseparable from the fact that Adam is HIV-positive."  As a result, the court 
concluded that HIV was a substantial factor in the Camp's decision to deny Adam admission and, 
therefore, was based on Adam's disability in violation of the ADA. 

DIRECT THREAT DEFENSE 

The Camp had claimed that Adam's HIV posed a "direct threat to other campers' safety so as to 
preclude ADA liability."  As described by the court, the ADA allows for an affirmative "direct 
threat" defense wherein a public accommodation is not required to permit an individual to 
participate in or benefit from services, facilities, and accommodations  "where such individual 
poses a direct threat to the health or safety of others." 42 U.S.C. § 12182(b)(3).   

The ADA defines "direct threat" as "a significant risk to the health or safety of others that cannot 
be eliminated by a modification of policies, practices, or procedures or by the provision of 
auxiliary aids or services." 28 C.F.R. § 36.208(b).  For a risk to constitute a "direct threat," the 
court noted that "the probability of significant harm must be substantial, constituting more than a 
remote or slightly increased risk."  As characterized by the court, the "direct threat" defense 
balances "the rights of disabled individuals while giving appropriate weight to such legitimate 
concerns of public accommodations as avoiding exposing others to significant health and safety 
risks of the disabled individual communicating an infectious disease to others." 
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In making its direct threat determination, the court found that a public accommodation must do 
the following:  

make an individualized assessment, based on reasonable judgment that relies on 
current medical knowledge or on the best available objective evidence, to 
ascertain: the nature, duration, and severity of the risk; the probability that the 
potential injury will actually occur; and whether reasonable modifications of 
policies, practices, or procedures will mitigate the risk. 28 C.F.R. § 36.208(c) 

 
According to the court, "these factors provide for the evaluation of objective medical evidence 
while protecting others from significant health and safety risks, resulting, for instance, from a 
contagious disease."  In so doing, however, the court acknowledged that "the ADA does not 
sanction "deprivations based on prejudice, stereotypes, or unfounded fear."  On the contrary, the 
court found the "focus" is on the "objective reasonableness of defendants' assessment of the 
significance of the risk of transmission. "  

In making a determination of objective reasonableness, the federal district court would base its 
assessment of whether an individual posed a direct threat upon "reasonable medical judgments of 
public health authorities."  In so doing, in the absence of objective medical evidence to the 
contrary, the court would attribute "special weight and authority" to the "views of public health 
authorities such as the U.S. Pub lic Health Service ["PHS"], CDC, and the National Institutes of 
Health ["NIH"]."  Further, in making a "factual inquiry" into the existence of a "direct threat," 
the court noted that it would look to "available medical evidence, and, in light of this evidence, 
makes an "individualized determination on the significance of the risk."  

Decisions are not permitted to be based on generalizations about the disability but 
rather must be based on the facts of an individual case. The purpose of creating 
the "direct threat" standard is to eliminate exclusions which are not based on 
objective evidence about the individual involved.  

Accordingly, in this particular instance, the issue before the court was whether the Camp had 
"submitted sufficient evidence to permit a jury to conclude that their threat evaluation -- that 
there was a danger that Adam could transmit his condition to other campers -- was objectively 
reasonable."  In addressing this issue, the court noted that a "plaintiff like Adam is not required 
to prove that he poses no risk."  On the contrary, the court found "a defendant asserting a direct 
threat as a basis for excluding an individual bears a heavy burden of demonstrating that the 
individual poses a significant risk to the health and safety of others."  Specifically, the Camp in 
this instance had "the responsibility to present the court with objective, medical evidence -- such 
as reliable medical guidelines, literature, or expert testimony -- to establish that their direct threat 
assessment was reasonable."  

The Camp claimed it was "not afforded a reasonable time to conduct an individualized 
assessment to make a direct threat determination or to provide reasonable accommodation for 
that threat."  Further, the Camp contended that "a small but theoretically-sound risk of 
transmission can be significant given the heightened danger posed by HIV infection. "  
Specifically, the camp nurse was concerned that "HIV in stool can survive in swimming pool 
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water and that HIV can be transmitted by blood on a toilet seat." Moreover, the Camp 
maintained was reasonable for them to rely on the advice of one of Adam's treating pediatricians 
because it was not "feasible for them to know all information about all diseases. 

In response, Adam argued that the Camp had "failed to demonstrate that Adam posed a 
significant risk" and the Camp's "direct threat determination cannot rely on stereotypes or 
unfounded fears."  Moreover, Adam contended there was "no 'insufficient time' exception to the 
statutory direct threat analysis" and the Camp had provided no evidence to support the asserted 
lack of reasonable time.  On the contrary, Adam asserted that all the "medical information was 
readily available" to the Camp and the Camp "did not attempt to educate themselves beyond 
asking one doctor." 

In the opinion of the federal district court, the Camp had provided "no objective, medical 
evidence to support their threat determination."  Instead, the court found that the expressed 
concerns of the camp nurse had "substantially contributed" to the Camp's decision to deny Adam 
admission.  According to the court, the opinion of the camp nurse did not reflect "the prevailing 
medical consensus" regarding transmission of HIV.  Moreover, the camp nurse had failed to 
provide "a credible scientific basis for deviating from the accepted norm":  

According to public health authorities' publications available to Defendants in 
2004, HIV cannot survive outside the body, and, hence, cannot survive in a 
swimming pool or on a toilet seat. Moreover, it is highly unlikely that HIV will be 
transmitted through contact sports. 

As a result, in light of this widespread, established medical opinion and the absence of objective 
medical evidence to the contrary, the court concluded that no reasonable jury could find that the 
Camp had acted reasonably under the circumstances of this case.  In reaching this conclusion, the 
court found "[t]he mere existence of possible avenues of transmission, presented without a 
documented showing, does not create a genuine issue of material fact as to direct threat." 

In making a direct threat determination, the court acknowledged that a public accommodation 
may "consult with individual physicians as objective third-party experts."  In this instance, the 
Camp maintained that Dr. Levy's advice "constituted 'objective' evidence on which they could 
rely."  The court, however, found that the Camp still had a legal duty "to support the 
reasonableness of that advice with objective medical evidence," particularly where the Camp's 
characterization of Levy's opinion "does not provide a basis for contradicting the widespread, 
established medical opinion applicable here." 
 

While obtaining a physician's detailed assessment and then acting in accordance 
with it can be persuasive evidence that a public accommodation has based its 
decision on an individualized inquiry, such a public accommodation cannot 
slavishly defer to a physician's opinion without first pausing to assess the 
objective reasonableness of the physician's conclusions.  

Moreover, "in assessing the objective reasonableness" of the Camp's actions, the federal district 
court refused to "defer to an individual doctor's opinion that is neither based on the 
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individualized inquiry mandated by the ADA nor supported by objective scientific and medical 
evidence."  While the court agreed that the Camp was "obligated to protect other campers from a 
very serious, life-threatening viral infection," in the opinion of the court, this obligation did not 
relieve the Camp of its legal duty "to base a threat determination on objective medical evidence," 
as opposed to "unsubstantiated fears."   

CONCLUSION 

Having found that Adam's disability was a substantial factor in the Camp's denial of Adam's 
admission and the Camp had not presented any "evidence of the objective reasonableness of their 
direct threat determination," the federal district held that the Camp had violated the ADA. 

******************* 
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