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RECREATION MANAGER ALLEGES UNCONSTITUTIONAL PATRONAGE DISMISSAL  

RAMOS v. PABEY 
 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF INDIANA  
September 5, 2007 

 
[Note: Attached opinion of the court has been edited and citations omitted.] 

On May 13, 2005, the Plaintiff, Lilia Ramos, filed suit against George Pabey, the Mayor of the 
City of East Chicago; Charles Pacurar, the City Controller; and the City itself, alleging that she 
was unlawfully terminated from her job as a City employee. The Plaintiff brought this action 
under 28 U.S.C. § 1983, alleging that her termination was on account of her support for former 
Mayor Richard Pastrick, in violation of her First Amendment rights to free speech and 
association. 

FACTS 

On January 4, 2005, the Plaintiff was an employee of the City of East Chicago, working in the 
City's Department of Parks and Recreation. She had originally been hired in 1997, during the 
administration of then-Mayor Robert Pastrick, as a an administrative assistant clerk. She was 
eventually promoted to the position she held when Defendant Mayor George Pabey took office 
in late December, 2004. 

Defendant Pabey had defeated the incumbent of 32 years, Mayor Pastrick, in a special primary 
election held in 2004 after the 2003 election results were thrown out by the Indiana Supreme 
Court. Pabey went on to victory in a special general election held on December 28, 2004, to gain 
the office of mayor. He was sworn in on December 29, 2004. On January 4, 2005, the Plaintiff 
was called to the office of the newly appointed City Controller, Defendant Charles Pacurar, who 
told her that Mayor Pabey wanted her relieved of her duties. The Plaintiff was given no other 
reason for her termination. She wrote a letter to Mayor Pabey asking for the reasons for her 
termination, but received no response.  

Defendant Pacurar stated in his deposition that the decision to terminate the Plaintiff had been 
his alone; he had not discussed the move with Defendant Pabey. The new mayor, Defendant 
Pabey, without input from Defendant Pacurar, appointed the Plaintiff's successor, Jose Bustos, 
who had been an active Pabey supporter during the mayoral campaigns in both 2003 and 2004. 

The Plaintiff had been an active Pastrick supporter during those same elections, having 
distributed yard signs, campaigned door to door distributing fliers, and donated funds. She had 
also posted a sign in her yard and a bumper sticker on her car and had attended public Pastrick 
fund raisers. Defendants Pabey and Pacurar were aware that the Plaintiff was a Pastrick 
supporter.  

In his deposition Defendant Pacurar stated that the decision to remove the Plaintiff from her job 
in the Department of Parks and Recreation was motivated by his desire to "revitalize" the City's 
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recreation programs. He had paid unobserved visits to two of the City's seven community centers 
and concluded that "the recreation department in the City of East Chicago was not functioning 
the way a recreation department should function in providing an outlet for our younger people, 
and I just thought a change over there was necessary." Neither he nor anyone else in the new 
administration discussed these concerns with the Plaintiff. The Plaintiff's personnel file 
contained no disciplinary action reports and no one ever told her that she was not doing a 
satisfactory job. 

The Plaintiff stated that her job title was "manager" of the "recreation office." Five recreation 
coordinators, one secretary and a special events assistant reported to her. She indirectly 
supervised the nineteen recreation leaders who reported to the recreation coordinators. The 
Plaintiff worked under the direction of the Director of Parks and Recreation, Joe Valdez. She 
never reported directly to the Mayor or received direction from the Mayor. She coordinated 
community events and managed the day-to-day operations of the recreation office: scheduling 
employees, ordering supplies, and doing the payroll. She signed contracts when directed to do so 
by Valdez. She attended Park Board meetings when Valdez requested her presence. She attended 
Department Head meetings at Valdez's request to make announcements about new programs and 
events. She had little budget input, could not hire and fire, had no formal role in evaluating and 
disciplining employees and could not implement new programs on her own. 

Jose Bustos was appointed to the position of "Director of Recreation" for the City of East 
Chicago in February, 2005. He stated in his Declaration that for the purposes of payroll, his 
position is known as "Recreation Manager." He reports to the Superintendent of Parks and to the 
Park Board. According to him, he is the highest ranking employee in the Recreation Division, 
responsible for the overall operations of the Recreation Division and all of its twenty-five to 
thirty full- time employees. He has been given broad discretion to create, revise and implement 
recreation programs and activities. He attends and contributes to monthly Department Head 
meetings and Park Board meetings. He recommends budget allocations for the Recreation 
Division and has the authority to direct funds budgeted to the Recreation Division to various 
needs. He has the authority to discipline employees and to recommend hirings and firings, 
though final approval must come through Human Resources. Since assuming his job for the City 
he has worked to create new programs, including cultural diversity programs, music programs, 
soccer leagues, poetry programs and the Parents and Teachers Helping Students Initiative. For 
about twenty years before coming to work for the City he was employed by community service 
oriented organizations, including the Catholic Workers House and the Caesar Chavez House. 

PLAINTIFF'S PRIMA FACIE CASE 

In order to make out a prima facie case, the Plaintiff must show that there is evidence that she 
engaged in protected conduct, and that such conduct was a substantial or motivating factor in the 
decision to terminate her employment. 

It is beyond dispute that the First Amendment guaranties of freedom of speech and association 
protect a public employee from adverse employment action when the employer's motivation is 
retaliation for the employee's support of a candidate for office, unless the employee's position is 
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one for which political loyalty is a valid criterion. A public employee may be dismissed on the 
basis of her political affiliation where the nature of her job makes political loyalty a valid 
qualification for the effective performance of the job.  

Political loyalty is a valid qualification for a government position where the position involves 
"the making of policy and thus the exercise of political judgment." The test is whether the 
position in question "authorizes, either directly or indirectly, meaningful input into government 
decisionmaking on issues where there is room for principled disagreement on goals or their 
implementation."  

In order to make this determination, the focus is to be on the inherent powers of the office as 
presented in the official job description rather than on what duties an individual officer holder 
actually performs. The employer bears the burden of establishing that political affiliation is an 
appropriate qualification for the job from which the plaintiff has been ousted.  

The Defendants maintain that the Plaintiff's position was a high level policymaking position 
which was exempt from the First Amendment ban on patronage dismissals. However, no official 
written job description has been brought to the Court's attention.  

The responsibilities of the position as described by the Plaintiff are more those of an office 
manager than a high level policy maker. The Plaintiff paints a picture of a job with little 
autonomy, discretion, or meaningful input into policy decisions. Jose Bustos's description of his 
responsibilities suggests that he has been given considerably more discretion and authority than 
the Plaintiff had. However, the degree of discretion and authority Bustos claims to have now as 
Director of Recreation says nothing about how much discretion and authority the Plaintiff had.  

Although the Supreme Court has stated that the focus should be not on the duties each individual 
office holder performs, but rather on the "inherent powers of the office," it is impossible to say 
what the inherent powers of the office of "recreation director" or "recreation manager" are, 
absent a written job description. 

The question of whether a position is exempted from the  First Amendment patronage dismissal 
ban is a factual one that should ordinarily be left for a jury to determine. On the record before the 
Court it is impossible to conclude, as a matter of law, that the Plaintiff's position was one for 
which political affiliation is a valid criterion. 

The Defendants assert that, even if the Plaintiff's job is protected, there is a complete absence of 
competent evidence that her political support for the former mayor was a substantial factor in her 
termination. 

The Court disagrees. It is not disputed that the Defendants knew of the Plaintiff's support for 
Pastrick. The only reason Defendant Pacurar gave the Plaintiff for her dismissal was that it was 
what the Mayor wanted. The Plaintiff received no response to her letter requesting the reason for 
her termination. She was fired during the first week of the new administration and the Mayor 
himself filled her former position with someone who had actively participated in his campaigns.  
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The reason now given for the Plaintiff's termination was not articulated until after the institution 
of the Plaintiff's suit. These facts, along with the evidence of the minimal effort the new 
administration put into evaluating the extent and effectiveness of the City's recreation programs 
prior to the Plaintiff's termination, permit the inference that the Plaintiff's support for the former 
mayor was a substantial or motivating factor in her firing. 

DEFENDANTS' JUSTIFICATION FOR TERMINATING PLAINTIFF 

Even if the Plaintiff has shown that her conduct was constitutionally protected, and that this 
conduct was a substantial or motivating factor in an adverse employment action, the Defendants 
can still defeat her claim by showing that they would have reached the same decision even in the 
absence of the protected conduct. The Defendants have the burden of proof on this issue. Put 
another way, the Defendants can prevail if they can show a legitimate, nonpolitical reason for the 
Plaintiff's dismissal. When the moving party will bear the burden of proof on an issue at trial, in 
order to obtain summary judgement, that party must show that the evidence on the question is so 
one-sided that no reasonable jury could find for the party opposing the motion.  

The Defendants urge that their legitimate, nonpolitical reason for removing the Plaintiff was the 
desire for a change in leadership to revitalize the programming offered by the recreation division.  

However, evidence that this reason was advanced somewhat belatedly, that Defendant Pacurar 
has given two different accounts of whose decision it was, and that the decision was reached 
without a systematic review of the recreation office or the Plaintiff's job performance permits the 
inference that a substantial reason for Plaintiff's termination was her support for the previous 
administration. The Defendants have fallen short of showing that no reasonable jury could 
conclude otherwise than that their motives for dismissing the Plaintiff were nonpolitical. 

CONCLUSION 

Because the Court finds the Plaintiff has shown that material issues for trial exist, the Court 
DENIES Defendants' Motion for Summary Judgment.  


